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The PREF ACE. 


| Midſt the Readers of theſe 
Diſcourſes,ſome not yet un- 
Ponny may - : em , 
#0r ſun R&ccOr uns ice 
ja a Trafkae 2nd Diſcourſe 
Legal? or, Why in Ergl;/þ,and not 
rillvs in the Law-language > Ta 
whom, yea alſo to others, perhaps 
lefſe inquiſitive,it will be,as I think, 
a thing not unpleaſing , to hear 
ſome reaſon rendred, why I have 


ſet my head and hands to this 


work ſo little in uſe with thoſe 
of our Profeſſion ; why alſo in Erge 
lifþ rather then in the Language 
wherein our Volumes of Law are 
for the moſt part and well-nigh 
wholly written. 

Firſt,for the matter,viz. my thus 
Commenting or making a TraQtate 
upon a Legal Theme. 

| A 2 I have 


14 
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The Preface, 

I have long.and-{trongly concei- 
ved, that the more Nobles, Gentle- 
men;and others,fhall be acquainted 
with the Lay of the Land; and the 
Juſtneſs, Equity, Prudence and 
Providence thertof, the more they 
willlove:;it-and-affect it. 1gnots rmll.r 


cxpido, The want of knowledge of 


it, cauſeth the leanneſs of love toit. 
Therefore | to. bring Nobles and 
Gentlemen'intq acquaintance with 
the Law,:1s:a means as well to ad- 
vang&itin their eſtimation, as to 
advantage them by it. 

--F have long thought, that we , 
whoarethe Profeſlors of our Law, 
have been more wanting to it then 
the: Civilians and: Canoniſts to 
theirs, wha have written very;ma- 
ny: Volumes. Spartam quam nat us 
es,hanc exorna , hath been ſaid of 
ald,; and ſhould be aflayed-anew. 

More wanting then others before 
us of our ,own Profeſlion have we 
alſo been, as I think: yet, as of old 


 Fritton,GlanvilhBra@on,belices not 


printed, 
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printed, Fleta and Ingham, didflead 
the way 3 ſo ſince,Maſter Littleton, 
and, more lately, Sir Germin Per- 
kins, Fitzherbert, Stanford, Cromp- 
ton, Lambert, Kitchin, Sir Henry 
Finch, Dalton , have trodden this 
path 5 ſo as it cannot be taxed with 
Novelty or Singularity. I mention 
not' Relaters or Reporters of 
Judgments and Reſolutions, nor 
meer Abridgers, nor Authours of 
Books of Entries, expreſſing forms 
of Declarations and Pleadings,8c. 
becauſe theſe have trodden ano- 
ther, (though for the Students and 
Profeſſors of the Law a very pro- 
fitable) path. 

The tax and increpation of our 
late learned and judicious Sove- 
reign upon us the Profeſlorsof the 
Ervghſh Law, as being wholly in 


effect addicted to our own private 2" 10 
gain and advantage, with neglect of 


the publick, /had ſome ſtrong ope- 
ration upon me, howſoever upon 
athers; ſetting for divers years paſt 


A3 my 


4. 
King Fam, 


11 his Pre- 
face ro his 


Book a- 


bacco, 
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my pen on work,eſpecially in Sum- 
mer Vacations , upon divers parti- 
cular Subje&s, whereof this is one, 
and the fir{t-born. 

To this I may adde the Crown's 
expectation of ſomewhat Legalto 
be publiſhed and ſet forth from 
time to time, as appears by the ſpe- 
cial Patents ſucceſſively granted 
and renewed for the ſole Printing 
of Books of Law. There is oneſuch 
in force at this preſent,and another 
long hath been in Remainder and 
expectancy to take eftect upon the 
expiration thereof. 

And now to adjoin $7ze to Hee, 
viz, the reaſon of my Enghſh-wri- 
ting, to that of my writing upon a 
Law-Theme. Firll.receive the ſaid 
lateKing's judgment touching both, 
expreſled 1n one of his Speeches 
printed, © Thus I wiſh,faith he,the 
*« Law written in our vulgar Lan- 
* ovage : For now it is an old mixt 
* and corrupt Language,onely un- 
* der{tood by Lawyers 3 whereas 
© every 
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® every Subjet ought to under- 
* ſtand the Law under which he 
< lives, &Fc. 

. Herein Andrew Horn, one ſome- 7- 
time of our Profeſiion,agreeth with wn TY 
the ſaid late King, ſaying, _ eſt Rice. 
ſ que les Leges oveſque lour encheſons 

ne ſoient ſceus & cons del touts - 

It is an abuſe, ſaith he, that the 
Laws with the grounds be not 
known by all. Ergo , to be in a 
: x Tongue underſtood by all. 

More plainly and fully doth that 8. 
our both well-learned and well- 
deſcended Sir Germin ling in con- 
fort with our ſaid late ſcientious 
King. For he firſt brings in the Do- 7;;;. .... 
+ Cour of Divinity, ſaying that 24 
| henceforth he will take more pains 
{ then before he had done to know 
| the Laws of Exeland; for that 
knowledge is wultum neceſſaria &* 
Clericis @& Laicis,imo onmibns in hoc 
Regno commorantibus, etiam in foro 
Conſcientie. And this being in his 
firſt Book written in I ati»; after 
writing 
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writing his ſecond Book in Engliſh, 
he expreſſeth that he ſo did for this 
reaſon, viz, To the End that it 
might be underſtood by all. 

Which of us hath not heard it 
objeed, that we the Profeſlors of 
the Law ſeek to hide and ſecret the 
knowledge. thereof under that 
dark and diſtaſted Language 
wherein the Law 1s for the moſt 
part written? Nat that I hold it any 
Juſt excuſe for' the neſcience or 
negligence of any, that our Books 
are not in Ereliſh : 'fince, firſt , it 
were calie for any diligent and in- 
telligent man,ſpecially if acquaint- 
ed with the right FrenchLanguage, 
to underſtand our broken or 
brackiſh French in a few days. Se- 
condly, There be both Statutes and 
ſome other Law-books in Ergliſh, 
which are neglected -by the moſt, 


Thirdly , Though care hath been 


taken in Parliament in Edw. the 
third's time, that Lawyers ſhould 
plead, that is, argue and debate 


-— ad. Ss. _ 
ws ll. * 


Caales, 
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Cauſes;in Ereliſs, which was often 
defired by the Nobſes and Com- 
mons, till at laſt afſeated+and''en-- 
ated; and in Qi M#Fe's time care 
was taken, thatthe Commillions of 
Parveyors ſhould be i" Fxghfp,' to 
the end that allSubjets froth or of 
whom they would ik might both 
ſee thetts to obe perſons authorized, 
and ſo alſo in what renner they are 
direfted/ to uſe their Authority , 
according to the-:Prince's pious 
and princely care, thathis Subje&ts 
ſhould not be abuſed: by his Offi- 
cers: Yet for this Aﬀair, of having 
all the Law-volumesſpeak Engliſh, 
I have not heard nor read of any 
delire or endeavour n Parliament: 
Fourthly., If the-Anhals and Re- 
ports-were in Engliſh, they are fo 
replete with Debates about forms 
of Writs, Returns, Pleadings, Eſ- 
ſoigns, Imparlances , Protections, 
Vouchers, Aid-priers,andCounter- 
pleas of both,and the like,as would 
eaſily diſtaſte and diſcourage any, 


(a) 


nor ; 


2 & 1; Ph, 
& Ma.c.c. 


8 fiat. 


IO, * 


Il. 


The Preface. 


not- intending to profeſs and pra- 
aile.the Law,from verſing much in 
them', - or paſſing through them: 


This therefore,asl think, would not 


much effet therexpreſied defire.. 
Ries, g (in my judgment ) fit 
and fruitfall to; produce that good 
effe&t would be,to have Extratts of 
the Materials ofthe Law, and that 
not without ſome good choice and 
ſeleion, compoſed in way of Diſ- 
courſe, or TraRtate expoſitory,and 
that in Ezghſh. , LAG bn 

- Icannat well ſee or comprehend 
how any one-Legal part or Theme 
may be more uſefull to and for the 
generality of men, and conſequent- 
ly more generally, - expetible, and 
wiſhed for, then the Office of Exe- 
cytors.For who almoſt 1s there, who 
either is not,or may not bean Exe- 
cutor or Adminiſtrator 3 or at leaſt 
hath not, or may not have to doe 
with them, either to receive from 
them, or to pay to them Debts or 
Legacies? Or who is there above 
Forms 


VP 
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Forma pauperis , that may not be a 
Teſtator or Will-maker, to the 
guidance of whom, even in the 


- Choice of his Executors and con- 


trivance of his Will , it cannot but 
be material to know the Office and 
Duty, the Right and Intereſt, the 
Power andAuthority of Executors; 
yea of each one Executor , where 
there be divers; yea, to know who 
may be made an Executor , who 


- not; who can make one, who not ; 


how he may be faſhioned, general- 
ly or ſpecially 5 what ſhall come to 
him, what cannot be given from 
him z yea,what Goods or Chattels 
ſhall go from him , though not gi- 
ven from him? Beſides the know- 
ledge fot thoſe others neceſſary, of 
the ſafeſt Wards or Locks for Exe- 
cutors, their Scylla and Charybais, 
and the beſt advantage for Credi- 
tors, &c. towards or againſt them. 
To me, conſidering what parts of 
Law were moſt behovefull to be 


communicated to all willing Rea- 
Can) ders 
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ders, none appeared which could 
challenge of this the precedence, 
and thereforel gave it the firſt and 
leading place. Thus mine own 
thoughts. But how far this Diſ- 
courſe may be profitable to any, 
and to how many, aliorum ſit ind; 
cine, How many know no more of 


theſe, then of the way of a Ship. 


upon the Sea ? 

Laſtly , Theſe are not intended 
for the Learned of our Profeſſion, 
who have drawn, or can draw. out 
of the ſame Fountain which I did, 
and ſo need not my helpz but for 
their ſakes who are not Profeſlors 
of the Law : yet ſo,as if any young 
Students may in any part receive 
fruit by my Labour, I ſhall not 
grudge or repine at their ſo doing, 
Bonum qud communins, eo melins, 


The End of the Preface. 


—— 


THE 


| 


—— . 


—_ 


| Dminiftration: where Letters of Admini- 
ſtration mayor muſt be granted. 4, 143 

Aﬀets : what ſhall be ſaid to be Aſſets in 

the Execmtors hands. 45,92,100,&c. 

Action : where many Execntors,in and againſt whom 
were the Aftion to be brought. AT 
Adminiſtration : what ſhall be ſaid to be an Admi- 


niſtration to determine an Execution. 57,50 
Account : Execator to be bound to make 4 true ac- 
count. 72173 
Averia : what the word means. $2,093 


Attachment : what may be attached, what not, 37 
Action : to whom choice in Attion doth belong. 92 
Avoivry : who ſhall avow ; and where, when, and for 


what. 95 
Aſſignee : Executor the Teſtator's Aſſignee in Lan, 
and the force thereof. 144,165 


(a3) Audita 


The T able. 


Audita querela': where it will lie,and for whom,and 
. Pb" + x ' 146,190,193,196 
Apparel to a Wife muſt be according to her degree. 
150 

Abatement : where a Writ ſhall abate. 150,&c.169 

Auditors, by Statute Fudges of Record. 169 

Age : the ſeveral Ages of men and women , at which 
acts may be done or ſuffered, &cs ZOO, &C. 

Aflent of a# Executor eff eltual ro Remainders ;, and 
how, where, and when. 337,&C. 

Aſſent of an Execmtor abſo!nte of what force and vali- 
dity,and the like of an Aſſ ant conditional.Z40,341 

Admuniſtrators, in effett, the ſame with Executors, 

370 
B. 

Bona notabilia : what ſhall le ſo called, and the va- 
lue thereof, and how they cauſe a Will to be ſeve- 
rally proved, &C. 64, &C. 

Burial of the dead neceſſary, and why, 186,187 

Bequelts perſona/, how they may be loſt, forfeited , 


or revoked. 345, &C, 
Bequeſts : what will paſs under the name of Bequeſts, 
C 359,&C, 


Codicill, a»nexed to a Will formerly revoked, revi- 
veth the ſame. 35 
Creditor made Executor may pay himſelf firſt. 46 
Chattels real poſſeſlory ; 'what ſhall be taken to be 
ſuch, what not. 74, &C, 
Chattels perſonal : what ſhall be and be accounted 
ſuch, and what not. 79, &C. Capias, 
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Capias. No Capias againſt an Executor*s body for 
the Teſtator's Debt. 126 
Cofts. Execator to pay no Coſts, where and nhene148 
Contract, Debts by Contra# when and how to be 
paid by Executors. I71,&c. 
Covenant, Where an Attion of Covenant will lie a- 
gainſt an Executor, and where not. I7]J,&C. 
Whert an Executor is chargeable by Covenant, and 


where nt. 179,&Cc, 
Conſcience, What an Executor is bound to doe as 
matter of Conſcience. 371437 2 

D 


Deviſe, What may be deviſed by Will, and what not, 
and by whom. 25,&CC.33,36 
Debts bequeathed by Will muſt be ſued in the Execu- 
tor 5 name. 26 
Debts how and when to be payd by the Executor, and 
their kinds. | 39,167,&C. 
How a Debt may be forgiven by Will, and how not, 
and how caningntie] 43, &Cc. 
Debtor,  Execator is no Debtor, but 4 Detainer one- 
ly, and as ſach muſt ever be ſued. 125,210 
Dammage feaſant : what fall be ſo adjudged and 
taken, and by nhom. 133 
Default of one Execator ſhall not be 4 total Defanls 
to all.  T41T 
Debt, Aion of Debt, mhat ſufficient theretoy and 
what not. 167 
Demand, What ſhall be a good Demand, and what 
not. 206,207 


(44) Piltrels, 


The Table. 
Diſtreſs, where, and how, and of what, andthe ef- 


fel thereof. 217, &C. 
Diſability, zhere an Execator ſhall le diſabled to 
aſſent. 325,326 
Deviſee for /ife, how, where, and when he may fru- 
ſtrate his RemnSnde, in aterm. 343,344 
Executor , how re/ating to a Will. 3,4,7,11 
His Definition. 3 
How and where liable to pay his Teſtator's Debts, and 
why, and where not. 6,7,8,154,155 ,I62, 

| 164,184,195 

His Duty. 8,225 


What words make an Executir, what not» 12413 
After what manner ſuch may le made, and how they 


may be limited. I4 
Executors conditional, who. 15,16 
How their powers may be divided. 17,18,19 
Who may make and be Executors y and who not« 
21,&C. 44 
Excommunicate perſon cannot ſue. 24 


Executorſhip may be revoked ,and bow. 32,3337 
E xecutor may pay what Creditor he will firſt, not 11- 


verting legal order. 46,205,&Cc. 
Where all the Executors are to be named , and where 
not, $9,60,136,8c, 150 
Wrere an E xecator may pay himſelf, and how , and 
 withwhat. 113,114,204,205 
E xecutors, theugh never ſo many, ſhall have but one 
Efſaign. © | 137 


Eftovers 


The Table. 


Eſtovers to be enjoyed by an Executor though not 


named, where, and how. 147,148 
Where an Execator ſhall be excuſed from payment, 
and nhy. 162,&c, 
Where an Executor's own goods ſhall be liablexthough 
no Waſte, 276,&C. 321 
Executor bound by kis oan Aſſent to a Legatee. 
323,&Cc, 341 


Executor of an Executor his power & duty.368,369 
F 


- Fee-ſimple : Lands in Fee-ſimple deviſable by Will, 


and how. 5 
Fees upon Probate and Copies of Wills, and Invento- 
YICS> 71,188,189 


Funeral charges, what ſhall be allowed for the ſame. 


187,189,249,250 
Fee-farm Rents, how and when payable to Sheriffs. 


194 
Feme-Covert : where a Woman-Covert may make 4 
Will, and how. 282,&C. 


Whether ſuch may be made E xecuters without their 
Huzbands conſent , and what they can doe if be 


couſent. 291,&c, 
Fee-fimple cannot afford Remainder , how, where, 
and nhy. 333 

G 


Goods : what 1 ntereſt an Ex«ntor bath in hu Te- 
ftator's Goods 3 and how it differs from proper and 
abſotme Intereſt, 122, &C. 
Where a T eſtator's Goods are purloyned or imbe- 
zilled 
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zilled by ſtrangers or others, what remedy to re-- 


cover them, and when, and where. 157, &C. 
H. 

Heir, where chargeable by Bonds, and where nat, 48 

What ſhall go to the Heir, tothe Executor, and what 

may be done by either of them to recover their 


right. 75,76,31,06,8.97,99,132,&c. 


Husband and Wife Execator, the Wife cannot an- 
ſner nithout her Husband. I40, 321 


Inteſtate. Where aman ſhall be ſaid todie inteſtate, 
though be make a Will in writing. $15 ,19,290 
Inventory how to be made, before whom, and of what. 
2 

Judgment. Where Adminiſtrator cannot 4 
Execution of a former Judgment , and why. 
148, 149 

Judgments where, and how to be payd by Execntors, 


and nhy. | 195, &c. 
A latter Judgment to be preferred before a prece-. 
dent Statnte. 196. 


Apon Judgments in inferiour Courts, how, where,and 
when Execution may be had into any Court of, 


England, 199 
Infant : how, where, and when an Infant may make *© 
a Will, and how not. 305, 306 
When and where an Infant may be made an Execn- 

tor, and where not. 307, &Cc. 
K, 
No Sait againſt the King. 65 


Onely 
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Onely for the King an Afion of Acconnt againſt 
- Executors. 177 
Debts to the King of Records are to be firſt payd by 
E xecutors, and what are not Debts to the Kwg of 
Record, I90, &Cc. 

| 9 
Land bop to be ſettled in a man's life, that it paſs not 
by Will : ſo alſo of Leaſes. 27, 25 
Legatee, when and how torecover his Legacy , and 
where to ſue for the ſame. 39,&Cc. Z1H5 
How a Legacy may be diſpoſed by the Legatee , and 
where, and when. 40,316,3 17 
Leaſe. What a Leſſee may remove , and what not. 
86, 87 
Law. Where an E xecutor ſha!l not be admitted to 
wage his Law. 145 


Where a Teſtator might wage bis Law, Executor not 


chargeable. 169, &Cc. 
Leaſe. Where an Executer may wave a Leaſe , and 
where not + I7TI1,172,211,215 
Legacy, how, where, and when recoverable by the 
Lan, Z18 
How a Legacy may be revoked. 350, CC. 
Leaſe. When azd where _ Leaſe ſhail bevoid. 3J3Z2 
Medietas Linguz. Where 4a Trial per medietat. 
ling. is allowable, _ where nt. 149, 299 
Ne unques E xecntor, 4 good Plea. 61 
Nobleman being Execator ſhall pay Coſts upon 4 
Non-ſnit. 149» Oyer- 


The Table. 


0. Wm 
Overſeer of a Will, his power and duty. 13, 14 
Outlary , what forfeited thereby , and what is not 


25 

Executor out-laned doth not forfeit his Teſtator's 

Goods, and why. 122,152 
P. 

Proviſo repyonant void. 20 

Probate, What an Executor may doe before the Will 

roved, and what not. 4AS,&c. 


Where an Executor may be ſued Lefore the Probate 0 
the Will; and where the ſame muſt be ſhewed, and 


where not. ©2,91 
Before whom Probate of « Will ts tobe made. G62, 
63,68 

Probate erroneom, where utterly void, and where not. 
67,68 

What ſhall be ſaid to be a good Probate, and the va- 
lidity thereof. 69 
Probate and Refuſal, their relation. 70 


Property. Where the Property of the Teſtator*s 
Goods ſhall be turned to the Executor as bis own. 


I27,&C. 147 
Poſſeſſion of one Executor is the poſſeſſion of all, 
where, and when. I42,143 


twhen and where an Executor ſhall be ſaid to have a 
Poſſeſſion to make him liable to pay Debts and Le- 


acies. 154, &C. 
Plea. What ſhal! be 4 good Plea for an Executor,and 
what not, 210,216,221,245,248,257 


Promiſes 


—— 
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Promiſes made by the Teſtator, how and where to be 
conſidered, as to ſatisfattion by the Executor, 
223,224 
Proclamation nor to be made without Warrant trons 
the King. 231 
Plea, What ſhall be a good , and what a prejudi- 
cial Plea to Execators. 263, KC. 
R. 
Revocation of a Will, how to be performed, ſo as to 
make it null. 29,&C. 
Refuſall :o prove a Will, how it may, or muſt be. 
53354 
Where an Executor ſhall not be admitted to Refu- 
fall, and why. 55,XC, 
Refuſally how far it worketh, and for and againſt 
nhoms and the force thereof 59,60 
Replevin, here, and in what it will not lie. 82,94 
Releaſe. One Executor cannot releaſe bis Intereſt to 
the other 3 eneis the Releaſe of all, 141,142, 
151,321 
Record. Debts by Record, when, and how to be payd 
by Executors. 169,170 
Recognizances, how and when to le ſatisfied by Ex- 
ecutors. 200, &C. 
Rent due at the Teſtator's death, how and when to be 
paid by the Execator. 209,&Cc. 
Releaſe : when and how good by and from an In- 
fant 3 and where not, and why. 3©9,&c, 
Remainder pox Le-ſes for years of what validity in 
Lan. 32643273333 
Who 


The 'Table, 


Who ſhall enjoy ſuch a Remainder. 325g&C, 
What ſhall be ſaid a poſſibility of Remainder, and 

woat I ntereſt oroms thereby. 241, CC. 
Relation + what it 2s. 355 
How the ſame is aſefall. 356, &C. 


Seal. A Seal not neceſſary toa Wil. 43 
Severance. Where Executors ſue, ſuch as will not 

prof ecute muſt be ſevered | 140 
Scire facias : where not ſufficient for an Execntor, 
and uhere it is. 146, 147 
Statate, how to Le ſued to Extent by an Exccutor. 


149 
Specialty. What ſhall be adjudged a good Debt by 


Specialty. 167 + 


Debts by Specialty, where to be payd by an Executor. 

166,167,168,204 

Scire facias ; where neceſſary, and mhere' not. 
200,201,275 

Statutes, how and when to be ſatisfied by Execmtors, 
200, &C. 

S9Cage. Gardian in Socage how long to continae.ZCJ 

>; 

Teſtator. What ſhall Le ſaid to be aTeſtator*s Goods, 
and what net. :-< m 
Trelpa's. Where an Aftion of Treſpaſs will lie, and 
where not, and for whom. - 94,95,96, 100 
Treſpaſs Execntor not liable for his Teftator*s arong, 
how,and wheres and howgand where he is. 182,&C. 
Tithes ; of what payable, and of what nat. 97 
Trover 
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Trover and Converſion , where ſuch an Altion is 


. maintainable by an Execator. 98 
U, 
 Valtavit, pphere the Sheriff may return a Vaſtavit, 


and nhere not. 241, &c, 
| W. 
Will, bow relating to an Executor, 3, 4 
What ſhall be judged 4 good Will. 45,0119 
Wills of two ſorts, and which is the beſt. 9,10 
Will Nancupative, how to be made- II 
T wo Wills where and when to be proved. 19 
hat and bow many perſons may not make aWilhand 
x10 may, 20,2 1,22,24 
How a Will, once revoked, way again be m—_— 
223 
Waſte. Who ſhall have an Adtion in mu and 
where, and when. 93,234,235 237,239 


Waſte. hen, how, and where an Executor (hall be 
faid to commit Waſte, and where not, 226,&C. 
Who ſhall be ſuable for ſuch Waſte , and how, and 
where. 23I, &c. 
Oat of what ſuch Waſte ſhall be ſatisfied, and the 
remedy to attain the ſame. 236,QC. 
Warranty general, though by implied Covenant in 
every Demiſe, yet qualified by Covenant in _ 
IS] 

Wrong. Who is, and ſhall be ſaid, an Executor of 
his own wrong. 246, &C, 

| How far ſuch becemes liable, and hox, and to mhow. 
257,258 
How 
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: How ſuch a one ſhall be ſued , and by what naw. 
254, &C. 
What ſhall be ſaid to be mell done by him. 259,&C. 
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Maxims. 


(0 neceſſario ſubintelligitur, non deeſt. 7 
Fruſtra fit per plura quod fieri poteſt por pau- 


ciora, ibid. 
Faltum valet quod fieri non debit. 56 
Ovicqaid plantatar ſolo, ſolo cedit. 83 
Sol fine homine generat herbam. 98 
Pro poſſeſſore habetur qui dolo deſrit poſſudere. 160 
Attio perſonalis moritur cum perſona. 182 
Proximus quiſqz ſibi. WR 
In aquali jure melior eft conditiopoſſidentts, bid. 
De minimt non curat Lex. 213 
I[onorantia Jaris non excuſat. 215 
Pateſtas Regis juris eſt, non injurie ; nam poteſt as 

injurie non «ſb Dei, ſed Diaboli. 222 
Oni timent cavent, & vitant. 231 
Fruftra ef inntilts potentia. 289 
Volenti non fit injurias 299 
Non eſt regula quin fallat. ZOZ 

vando duo Fur concurrant in una perſona, equam 

eſt at fs eſſent in diverſis. 319 


Nibil tam conſentaneum eſt equitati naturaliy quan 
wnumquodg; diſſolvi eodems modo quo conficitar. 
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£ THE INTRODUCTION, 
H E things conſiderable 
i touching Executors may 
all, in effeR, be reduced 
to theſe tlree Heads , 
| Viz. | 
| | I. Their Being. 
2, Their Having. 


2, Their Doin?. 

By the firſt I intend their Creation 

or Conſtitution, with the incidents there- 

| to, Bythe ſecond, their Intereſt, Frute 
\ ticn, or Poſſeſſion, By the third, their 
1 Managing and executior of their Office, 
This laſt was and is the thing principally 

B ty, 


The Office of 
in my intention, and the chief aim of this 
Diſcourſe z but neceſſarily it myſt have 
ſome Ingredients, ſome Concomitants, and 
ſome” Conſequents : as he that travelleth 
from London to York to ſpeak with F $ 
muſt needs paſs by and through other 
Towns and Villages, and ſpeak with 
divers other perſons .n his Journey and 
Return. To come firſt to the firſt ; there- 
in we will conſider theſe fix things. 


D_— 


CHAP. I. 
I, Hether an E xecuter and a Will 
be (uch Relatives. that... ove 


cannot be without the other 3 and therein 
of the ſeveral kinds of Willse -. 

2. How and in what words aw* &x2cutor 
may be made and created. ot 

3. How he may le in ſpecial manner, dif- 
ferent from the general, faſhioned, limi- 
ted, or qualified. 

4. Who may make , or be made an Execu- 
tor, #ho not. 

Sg. What one may give or bequeath by 
Will, what not. 


6. How 


2» WW 


an Executor, 


G6, How a Will or Executor once mad: 
may be unmade, and nhat ſhall amount 
thereto, viz, a Revocation total or parti- 
al ; what to new Pallication. ; 


Of the. Relation between a Will and an 
E xecatore. 


$5 to the firſt 3 the very name 
of E-xecator purporteth in 
general one to execute ſome- 
what, or to whom the exe- 

cation of {ſomewhat 1s com- 
mitted or recommended, In one par= 
ticular: theretore an Executor of a Will 
muſt needs be ſuch a one to whom the 
execution and performance of another 
man's Will after his death is commen- 
ded or committed 3 or who 1s conſt- 
tuted or authorized by the Will-ma- 
ker to doe him that friendly office, Hence 
it folloiveth neceflarily, that a Will is 
the onely Bed where an Executor can 
be begotten or conceived 3 for where 
B 2 no 
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noW1ll is, there can be no Executor : and 
this is ſo conſpicuous and evident to e- 
very low capacity, that it needs no proof 
or 1lluſtration, On the other fide, 
though much may be written in the name 
of a Will, many Legacies bequeathed, and 
many things appointed to be done ; yet if 
Plow.Com. no Executor benamed, there is no WIll : 
185.in Food : 
and Darcie's fOr theſe two be ſo relative and reci- 
Cale, ſoex- procal, as that one cannot be without the 
— FII9 MM” Other; if no Will, no Executor 3 if no 
| Executor, no Will. Yet here are two 
Ho -. Cautions to be affixed : 1, That a man's 
|,  T:ftames: Mind, Will and Intent touching the diſ- 
ES poſition of his Goods being declared, 
FR although for want of naming an Executor 
he die inteſtate, {o as Adminiftration is 
to be committed; yet for that here is 
not onely an inchoation or inception of 
a Teſtament , but ſo far a progreſſion 
therein as zeſtatio mentis, that is, the ma- 
nifeſtation of the mind of the party de- 
ceaſed, and owner of Goods ; therefore 
this mind and intention of the Inteſtate 
-being notified and made known. to the 
Judge, who is to commit Adminiſtration, 
1s uſually annexed ( as I take it) to the 
Letters of Adminiſtration 3 and meet ſo to 
de, for a djre&ion for and to the Ad- 


muniſtrator, 
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miniſtrator, as wellas to the Will fully 
and perfe&ly made , but refuſed to be 
proved by the Executor , which 1s uſual. 
Another Caution is ; Wherea man ſeiſed 
'of Land in Fee-fimple diſpoſeth the ſame, 
or part thereof,by his Will in writing, this 
ſtandeth good for the whole or part, ac- 
cording to the difference of the Tenure, 
although no Executor be named : ſo as the 
party dieth inteſtate, and Adminiftration 
15 to be committed,as touching his Goods; 
and yet hath a Will,as touching his Lands, 
This may ſeem ſtrange : but the reaſon 
thereof 15 an A of Parliament, inabling 
todiſpoſe of Land by Will in writing ; and 

for that, Land is not properly Teftamen- 

tary; neither hath the Executor ( if any be ) 

any thing to do or intermeddle therewith: 

and therefore is the making or not ma- 

king of an Executor, nothing pertinent to 

the validity or invalidity of this deviſe or 
diſpoſition of Lands by Will, $o as,thoagh 


where there is not Teffatio mentis,there 1s 


not Teſtamentum ; yet may there b2 the 
firſt without the latter. Having noi ſeen 
tht Bequeſts of Legacies, without making 
of Executors, doth not amoiant to a Will : 
lzt us now conſider whether thz fols.m1- 
kin3of Exe:utors, in th2 name of a Will, 

B 3 with- 


Jum, Silvs 


fol. 32 Þo 
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without giving any Legacy , or appoint- 

ing any thing to be done by Executors , 

whether, I ſay, this be or amount unto a 

WUll or not 3 fince here, upon the mat» + F 
ter, nothing is willed, and conſequent= Þ? 
ly nothing reſts to be executed by the 
Executors, whoſe office is, as hath been 1 
ſaid, to execute the mind , will and in- 
tent of their Teſtator ; and, 4bi nox eff 
teſtatio mentis , non eſt Teſtamentum , ay 
the Canoniſts. For anſiver hereunto,con- 
fefling that indeed to be the office of an 
Executor, I yet conceive confidently, that 
in the caſe above put there 1s a good 
Will, and asa Will it is to beproved, and 
approved, for theſe reaſons. Firſt, for 
that the main part and principal part of 
an Executor's office, and that which con- © 
cerns the ſoul of a Teſtator, (as our Books «+ 
ſpeak ) is the payment of his Debts : now 
who knows not that the. very making of 
an Executor 1s the conſtituting of ſuch a 
perſon who is to pay all Debts? and for 
that cauſe and end is Pnceney to have 
and enjoy all the Goods and Chatrels of 


. 


the Teſtators, and all ſums of money to ' 
him owing. Soas the naming of 4 ard bl 
R Execurors, 1s by implication a gift |} 
or donation unto them of all the hoe! | 
an k. 


Pd 
_ 
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Don 


FG 


ay Executor. 


and chattels, credits and perſonal eſtate of 
the Teſtator , and the laying _”_ them 
an Obligation to pay all his Debts , and 
making them ſubject ro every man's Acti- 
on tor the ſame, And if the Law ſpeak 
thus much, fince Qaod neceſſario ſubintel- 
ligitar. non deeff, what need then the 
party expreſs it in his Will? If he had 
willed more then this, as to have given 
this or that in way of Legacy, 1t had 
been needful for him ſo to have ſet down 
in his Will ; but there is no meerneceſ- 
fity that every man ſhould give Legacies 
in his Will : the Eſtates of many will not 
doe more then pay their Debts, nor often- 
times doe ſomuch; ſo as if they ſhould 
give any Legacies , it muſt be a dead 
and a void gift, And ſuppoſe a man hath 
much more, and intendeth all to his 
Wife, Brother, or Siſter, or other Friend, 
his Debts being by ſuch perſons paid ; 
fince the very making of the party Exe- 
cutor without any more amounteth to 
thas much , and efte&teth this , what 
needeth th:n more words z Fruſtra fit 
per plura quod fieri poteſt per panciora 3 as 
we often {peak touching Legal paſlages , 
It is needleſs to write four lines , 
where two be (iflicient., Nor 1s teſtatio 
B 4 mentis 
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mentis here wanting, fince the Teſtator 
hath made known who ſhall have the Ad- 
miniſtration of his goods for payment of 
his Debts : and it is to be preſumed he had 
mv more ſpecial Will, fince he did not de- 
clare more, andleft his Executors farther 
to have and to doe proxt Lex poſta/at. And 
who can ſay here 1s nothing to execute ? 
Is the ſuing for and collecting of Debts 
due to the Teſtator, and paying of Debts 
by him, nothing? Nay, it 1s, in hoc negs- 
tio, the unum neceſſarinmn. Behdes, the 
making of an Exccutor 1s a deſignment 
of a perſon to be the Teſtator's Aſſign, to 
whom and by whom divers things may 
be feaſible,by virtue of Covenants, Bonds, 
or other Aſſurances ; as after , where we 
come to ſhe how the Executor repre- 
ſents the perſon of the Teſtator, will ap- 
pear : alſo of one who, as our Books cf- 
ten ſpeak , is to diſpoſe the Teſtator's 
©o0ds for tne beſt advantage of his Soul ; 
but in ſtead of thar,(fince as the Tree fal- 
ſeth, ſoit will lie or reſt ) I will ay, as 1s 
molt for the honour and reputation of the 
Teftator, 
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Of the kinds of Wills. 


Ow Wills are of tio kinds, or may 
be two ways made , viz. either by 
writing, or nuncupative, that is, by words 
not put in writing during the Teſtator's 
life 3 for after the Teſtator's death this 
verbal Will muſt be reduced to writing, 
and have the Seal of the Ordinary, or 
Judge Spiritual, thereto affixed : and then 
t is as effeCtual, and of as g004 validity, as 
if it hadbeen in writing 1n the Teſtator's 
life-time 3 and ſo doth the Common Lav 
allow and approve therecf, 

But I adviſe all to makeWills by writing, 
and not to leave them to the doubtful fide- 
lity or ſlippery memory of Witneſſes, For 
as of Leaſes parol hath been ſaid , that 
they be Leaſes perjured, or of perjury , ſo 
of Wills parol may be tued Beſides, 
mary times a man doth ſpeak and declare 
this or that part of hisWill,which his wife, 
child, or friend difſuading, he letteth that 
purpoſe and part of his Will to fall,and de- 
parts from it : yet Witnefles, wiſhing 1t 
to ſtand, will perhaps affirm it as part of 
the Will. As for a Will-gift, and diſpoſiti- 
on of Land of inheritance, if it be not fully 
Written 


4 Hen,6, I 
E. 4+ Is 
It it be 
written,and 
roueunrt to 
& approved 
by the Te- 
ſtator in his 
lite, it is a 
Will in wri- 


ing, 


I4 Hob. 
Vids g H. 3s 
I. M.15.and 
16 Eliz, 
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written before the death of the Teſtator, 
or 'done fo tar ( leaſt) as concerns 
the diſpoſition of Lands , it cannot be 
for that part made good by reducing it to 
writing after his death, As for Goods 
and Chattels, it may, Yet if it be writ- 
ten before the death of the Teſtator, if 
it be never brought to him, or read to 
him after the writing thereof, it 1s good 

6 E4.6, Dy. enough ; and that not enely for Land , 

$9- as the Caſe reſolved in King Edw. 6. his 

time was, but alſo for Goods and Chattels, 
ſo as: there be an Executor named, But 
whether ſhall we ſay this 1s a Will nun- 

cupative, or 1n writing 2 And, ſurely, I 

think that this 1s a W1ll in writing, and not 

onely verbal, though it want ſubſcribing : 
for we know that many cannot write their 
names, dut onely marks, and what is that ? 

Nay, ſuppoſe one wants hands, and can- T 

not write ſo much as his name z yet doubt- 

leſs-rthis man may make a Will in wri- | 

ting, it being written by his direCion , 

2s his Will which he dictated : nor 1s the 

ſubſcribing of the name of the maker any 

eſſential part of a Deed , much leſs of a 

Will, which needs not ſealing, as a Deed | 

doth. Noi put we the caſe, on the other 

fide, that many Bzqueſts or Legacies be 

named 


an Executor. 


named in a Wil, and many things expreſ- 
ſed to be done, and no Executor is named 


. 1n the Writing, onely by word of mouth 


A and B be named Executors : This I 
think confidently is no Will in writing , 
but nuncupative onely ; for that one eflen- 
tial part of the Will, viz,.. making of Exe- 
cutors, 1s Wanting in the writing, Nay, 
the appointing of him Executor who is na- 


| med in a Note left with 4 B, 1s no {uf- 


ficient making of an Executor , ſaith the 
Summiſt. And of ſuch nuncupative Wills 
Mr. Perkins reaſonably ſaith, that it pro» +;, ,, Teſt. 
perly hath place when one, ſuddenly ta- Sum.Sitv. 7. 
ken with ſickneſs violent, dares not ſtay >> 
the writing of his Will, for fear of pre- and live a 
vention by death ; and therefore prays md 
his Curate and others to witneſs What his it to be 
Will is. To this Will not written there ſted by Wit. 
muſt be ſeven Witnefſes , and ſuch as yelles, me- 
. thinks 1t 
come not by chance , but are eſpecially goutd not 
called for that purpoſe , faith the $,uu- -——— pine 
miſt. I. fore, foe 
444+ bs 

What ſhall amount to a making one Execa-, 

ror, or what words are requiſite ther:unto. 


Aving before made to appear, tht 
22 being of an Fxecutor 15 an el- 
ſential 


Ii A Bbe 
made Exe- 
cutor, and 
to him and 
D _ 

$ are 
Neviſed to 


be diſpoſed 
forbis $>ul, time. And long before that it was held, . 


——_ I —— 
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ſential part of a Will , and ſo de ee, and 
not de bene eſſe onely, of a Will and Te- 
ftament ; let us nov ſee , firſt, by what 
words an Executor may be made ſe- 
condly, de m2do, in what manner it may 


be done, hoiv th? power and amhority of 


Executors may be limited and di- 
vided. As to the firlt, tho1gh one do 
expreſly by Will name or appoint any to 
b2 Executor; yet if by any word of cir- 
cumlocution h2,recommead or commit 
to one or more the chirge and office 
which pertains to an Executor, it amount- 
eth toas much as the ordaining or con- 
ſituting of him or them to be Executors : 
As1f he declare by his Will that 4 B 
{hill have his Goods after his death, to 
ay his Debts, and otherwiſe to diſpoſe at 
1s pleaſure, or to that eff2& 3 by this 1s 
A B made Executor , as was concei- 
ved by the Jadges in th2 late Queen's 


D is bythis That if one do will o1ely that 4 B ſhall 


an Execu- 
tor for 


theſe, 


29 H.6. Dy. 


290. 


M.15 t 16 
Eliz, 


hve thz Alminiltration of Goods, he is 
thereby made Executor : yea, in the ſaid 
late Q1een's time, o01e giving divers Le- 
excies, and thn appointing that, his Debts 


21 4.6.6,7, and Legacies being pid, his Wife thoula 


have th2 re{id1e ot his Goods, ſo that ſhe 
put 
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put in ſecurity for the performance of his 
WAll 3 by this, without more, was ſhe an 


Executor, as was held by npad (crak 


( viz. ) Manwood , Harper and Afoun- 


ſen, m the Lord Dyer's abſence. And 


ſo alſo where an Infant was made Exe- 
cutor, and 4 and B Overſeers, with this 
condition, That they ſhould have the rule 
and diſpoſition of his Goods, and payment 
and receipt of Debts, unto the full age of 
the Infant; by this were they held to be 
Executors 1n & mean time. And if A be 
made Executor, and the Teſtator after in 
his Will expreſſeth that B ſhall Admini- 
ſer alſo with him, and in aid of him; 
hereB is an Executor as well as 4, and 
if A refuſe, B alone may prove the Will 
as Executor , notwithſtanding it be onely 
ſaid, he ſhall Adminiſter with A, and in 
aid of him. Thus many ways, and by di- 
vers words of implication, one may be 
made Executor , although not expreſly ſo 
named by the Will, But if 4 be madean 
Executor, and B a Co-aqjutor , without 
more, he is not by this an Executor with 
A, as in K.H.6. tis time was held : nor 
hath ſuch Coadjutor or Overſeer any poiv- 
er to Adminiſter, or ivtermeddle other- 
viſe then to counſel, perſuade,and adviſe 3 

yet 
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2rH.6.6. yet I think he may, and in Conſcience 


l——— t—A— 
— FD ET» 
_ - 8 
=— - —O__——- oo > OO - em, RR ee  —_—_ -» _ 


— 
TT” TT I O——_—_— ES 


IT 
—  ——_— —_ 


ſhould ſo doe. Andif that will notpre- # 
29 E4.3.39. Vail to reCtifie negligence or miſcarryings | 


in Executors, he ſhall well perform the 
truſt repoſed in him, it hz complayn mn 
the Spiritual Court, or Court of Conſct- 
ence : and it is-rea{on, I think, that ſo do- 
ing upon juſt cauſe, his charges be born 
out of the Teſtator's eſtate, or the Execu- 
tor's purſz who otherwiſe would not be 
reformed, 


How an Executor or his Execatorſhip, may 
be limited or qualified in ſpecial manner, 
different from the general. 


Ow let us ſee how this making of an 
Executor may be ſpecially qualified. 
And firſt, the time may be limited when he 
ſhall firſt begin to be Executor 3 and that 
either certainly, or with ſome contingen- 
cy. Secondly, the creation may be con- 
ditional, Thirdly, it may be partial, or 
dividedly, and not intirely, 
As to the firſt , one may appoinr 
S to be his Executor a year or 
more time after his death 3 this 1s good, 
$0 
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an Executor. 15 


So alſo if A appoint Bhis Son to be nis 
# Executor when he ſhall come to full Vide Groſs 


brook 


{ age , and in the mean time he dieth 1- xox. Plowd. 


made Exe- 


& teltate, Again, one may appoint the 4andB 


q Executor of A to be his Executor : and cutors, but 
{ thep if he die before 4 , he 1s Inteſlate 7B toin- 


Y his Executors, and if they would not 


; | | . termeddle 
untill 4 die, This creation May alſo guringthe 


be conditional, and the condition may et- pane eas br by 
ther be precedent or ſubſequent. In the 32 #.8.8re. 


be . . I55» 
time of King H. 6. onedid name A and B 3 Heb. fo. 6 


| take it upon them, then C and D ſhould 
} be his Executors, and then there 4 and 
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B refuſed , and the queſtion was, whe- 
ther in- Suit againſt the Debtors of the 
Teſtator, 4 and B ſhonld join with C 
and D; as where four Executors be 
named, and tivo refuſe , and the other 
two prove the Will, yet all four mult 
be named in Suit againſt the Teſtator's 
Debtors , as was there admitted : but in 


| the principal Caſe it was reſolved, That 


the Suit ſhould be onely in the name of 
C and D, for that the appointment of 
them Executors if 4 and B did re- 


' fuſe, did imply that then they onely 
| ſhould be Executors ; and here all four 


were never made, nor intended to be Exe- 
cutors,but 4 and B,upon a condition ſub- 
ſequent 


i 
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ſequent, that they ſhould not refuſez and 
C and D, upon a condition precedent, 
viz. if A and B did refuſe. It 1s uſual 
to make one or more Executors conditio- 
nally, that they put in ſecurity to pay 

Legacies, or, in general, to perform th: 4 
W1ll ; nor was it ever doubted;as I think, | 
but that this was good : yet I ſhould ad- | 
viſe that ſuch Condition be plainly thus 
expreſſed, viz. Cither thus, that if 7 $ 
do pat in ſecurity , &c. by ſuch a day, 
then he- ſhall be Executor, elſe not; 
or thus, viz. to make him Executor 
conditionally,” that before he do Admi- 
niſter ( Funeral perhaps excepted ) he 
ſhall pat an ſuch ſecurity, elſe, perhaps; 
he being Executor till the Condition 
broken, in that mean time he may have 
diſpoſed of all or moſt part of the Teſta- 
tor's eſtate, In the late Queen's time 
there was a Cafe remarkable to this pur- 
poſe : One W1lled, that if his Wife ſut- 
fered F $ to eryoy Black-Acre (being be- 
like partof a Joynture ) for three years, 
then the ſhould be his Executor, or elſe 
A R ſhould : and the queſtion was 1n 
the Common Pleas, Whether preſently, 
before the end of the three years, ſhe 


were Executor 3 or not till ſhe ſuffered 
tne 


a, Exetcutor. I7 


the- Land ro be enjoyed three years; 
and it was held by all the Judges but the 
Lord Anderſon , that ſhe was preſently 
Executor, untill ſhe ſhould diſturb 7 S. 
8c. For upon that done , it Was agreed 
that the Executorſhip would by virtue of 
the Condition be transferred from the 
wife to 4 B. But now during theſe 
three years might ſhe have diſpoſed of 
all the goods of her husband , yea, with- 
11 one of theſe three years, and leſs time, 
and then have broken the Condition,and 
haveleft to 4 B adry Executorſhip. 
. Now to the third Point, one may. di- ,,, , 
vide his Executor's power three Ways, tg H. 8.Dy. 
viz, Really, Locally , .or Temporally. $,2%.33 
Really thus : He may make 4 his Exe- bow 
cutor for his Plate and Houſhold-ftuff, 
B for his Sheep and Cattel, C for his 
Leaſes and States by extent, D tor his 
Debts due unto him ; and ſo divide the 
Power and Adminiſtration of his Execu- 
tors at his pleaſure, He may divide them 
alſo or their power Locally : viz. A for , 
his goods in Com, Buck. B for thoſe in 32 H-8 Bro, 
Com. Oxon. and C for thoſe in Com.Berk. * 
He may alfo divide therx in Time : viz. 
his wit or any other perſon to be Exe= 
; cutor during her life, or ducing the mi- 
GC nority 
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nority of his Son, or ſo long as ſhe con- 
tinues Widow,and after his Son to be Ex- 
ecutor, So of like limitations or diviſions, 
either for time, place, or things, where- 
with they-ſhall intermeddle. Nay doubt- 
leſs, one may be made Executor for one 
particular thing onely , as touching ſuch 
a Statute , or Bond , and no more; and 
thereof good uſe may be made, as I think, 
thus. Many have Bonds, Statutes and 
Recognizances, for warranty or enjoy- 
ing of Land, or freeing or ſaving harm- 
leſs from incumbrances , 1n general or 
particular, Now he which hath theſe, 
ſelling the Land , may by Letter of At- 
torny lawfully afſhgn them to the party 
who buieth the Land or Leaſe : but this 
notwithſtanding , the intereſt remains in 
him who ſelleth , and by his nmrns?, 
they may be forfeited, or by him releaſed, 
anyBond to the contrary notwithſtanding; 
ind if he die, the intereſt in Law will be 
1 and go to his Exechtors , ahd in their 
names onely Suit or Execution may be 
had and maintained. 

Now then, if the Vendor, beſides aſ- 
fgament, make', as to the Statute, Re- 
cognizance,or Obligation,onely the Ven- 
dee Executor : by this the intereſt, = 
eat 


2 wer. Ui not 
Aſſets in 
Law, when 
obtamed, 
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death of the party,will be in him aRually 
and really to his mote ſafety, ſince none 
but he can releaſe or diſcharge, nor any 
other name need to be uſed to ſue, ortake 
benefit thereof, But Qzey. if the Ven- 
dee, his Heirs and Affigns, may be made 
Executors, ſo as that ſecurity ſhall 'go ta 
them one after another , without' re- 
newed making of Executors. Thus if 
the party make no other. Executor ; he 
dieth Inteſtate as to the ceſt of his eftate ; 
and as to this ſpecialty onely ſhall have an 
Executor, and muſt have a Will proved : 
And in caſe he do make anothes Will 
for his eſtate reſidue, there muſt be twa 
Wills proved. But in the other caſe, 
where by one onely Will one 1s Execu- 
tor for one part of the eſtate, and ano- 
ther for another, there being but one Will 
to be proved, one proving of it ſufficeth, 
And though inthe pretniſles of a Will twq 
be made Execuitors jointly and equally ; 


yerthere may be a Proviſo, that one thall ,2 xg, - 
not meddfe/during the others life , ſo as BroExees 


they ſhall be Execiitors ſucceſſively, and 7. 
not jointly, And thus alſo to other pur- 
poſes aforeſaid , a ſubſequent Cauſe or 
Proviſo may make the partition and divi- 
Gon of authority. But 3f the Proviſo or 

C 2 clauſe 
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clauſe ſubſequent be meerly —_— to 
the premiſles, 2t will be youd : as where 
tivo were made Executors with a Proviſo 
or Clauſe, that one of them ſhould not 
Adminifter his Goods 3 | this was held 
void for repugnancy dy Brudenel and 
Englefield Juſtices, But Fitzherbert Ju- 
tice was of mind that it was not void, nor 
utterly repugnant : for the other might 
join in Suits, though not adminifter, And 
Juſtice Shelly was of a third opinion dif- 
ferent from all thereſt, viz. That here 
was a repugnancy , but the laſt Clauſe 
ſhould controll the Premifles ; and fo this 
one onely ſhould be Executor. 


. # by 


VVho may make an Executor. 


gone perſons may be unable to make 
Wills, and conſequently Executors, 
for that is all one : whoſoever ,may make 
a Will, may make an Executor, There be 
nineteen ſeveral kinds of perſons unable, 
as the Canoniſts ſay, to make Wills : but 
with many of them we will not inter- 
meddle, becauſe we find no mention of 
them in our Law, The perſons principally 
{ and moſt uſefully to be confider'd of by us 
Wi are either the defeRive in underſtanding, | 
Il as 


au Executor, 


as Infants, Idiots, Lunaticks,and the like 3 
or deteRive in power or Intereſt , as wo= 
men covert or married , prſans outlawed, 
attainted , convict, ar excommunicate, 
Some touch we will give of others ; as A- 
liens, Corporations, Villains, Monks and 
Friars, As for Infants and women covert, 
becauſe much is to be ſaid of each of 
them and their Adminiſtrations , we will 
fordear to treat of them in this place, but 
after will do it of each ſeverally, 

To begin with an Idiot; naturally he is 
not able to make a Will, as was reſolved 
in the Spirituat Court, becauſe he wants 
the uſe of Reaſon to conceive what it is 
fit for him to will : nor doth the Common 
Lay oppoſe this, as I think. 

A Lunatick, having Lucida intervalla, 
that is, ſome ſeaſons of enjoying his right 
mind, and freedom from his Lunacy, may 
in thoſe times of his right mind make a 
will & Executors,elſenot; for ev2n one by 
age or ſickneſs become of nn ſane memo- 
rie is unable to diſpoſe of lands or goods, 

One deaf and dumb born may make 
a Grant, ſaith Mr, Perk, if he have 


underſtanding, which is hard, as he confeſ- Dy. $5230. 
ſeth, coaſequently much more a Will z 3-53- Li% 
ut in the time of King Hen. 1, itis lefta 
C3 De- 


Elz. D. 
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Vide plus in 
P:r.5« 6. 
33 Ha. 
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3:33- Demurrer, whether a'Deed by ſuch be 
ine&a good or. nat. If butmute, he may wage 
: 43% his Law, and atturniby figns, and ſo per- 


haps by: figns declare his Will. 44 Af. 
[2 Z6e. | | 
' An Ahen may make or be an_Execu- 
tor, ſo as he be not an Alien enemy , fox 
ſuch cannor ſue, as i the late Queen's 
time was held : - but there the doubt was, 
whether a Subject of Spain were-at that 
time to be held an enemy , no war being 
proclaimed - between he Kingdomes , 
though hoſtility exerciſed, | 

As for perſons Attainted, Convited, 
or Out-lawed, it will be ſaid , that theſe 
can have no Goods of their own, and 
conſequently they can make no Wulls, 
nor Executors 3. and it is not to be deni- 
ed, that we find it pleaded ſometimes by 
Executors, that their Teſtators ftood 
out-lawed. But firſt it is clear , that all 
and every of theſe may have Goods as 
Executors to others , which neuther are 
forfeited by Attainder or Out-lawry, nor 
deveſted by marriage or Villainage.There- 
fore, 2s touching them, they may make 
Teſtaments. And that all theſe: forts of 
perſons may be Executors,is alſo evident. 


So alſo touching Villains , Monks , and 
Friars, 


an Executor. 


Friars, who can have no goods to their 

own uſes, And that one attainted of 
Felony may have an Executor, appears 

by the Caſe in the late Queen's time 
wherein it was long debated , Whether 

ſuch an Executor might maintain a Writ 

of Errour, or not, to reverſe the At- 

tainder of the Teſtator. And as for 0- 

ther Out-lairies, the Plea thereof by 

the Executors , that their Teſtator was 

and died out-lawed , proves not a nulli- 

ty of the Will, or Executorſhip3 for then 

they might have pleaded, that they were 

never Executors. But it tends to this, 

that no goods did or could come to them 

for ſatisfaRion of the Debts, by reaſon of 
Out-lawry3z yet it hath been delivered, 

not of old onely in many Books , but by 

ſome of late, that Debts upon Contract, 

where the Defendant may wage his Law, 29.49. 53 
are not forfeited by Out-lawry ,, nor un- 93: 49 5% 
certain Damages for Treſpaſs in Battery, AN. | 
or falſe Impriſonment, 8c.  aph of 33 H. 6.27. 
breach of Covenant, But goods taken 26. 2.Comtro 
away by a Treſpaſſer, may yet be for- Frag 
feited by the Attainder or Oat-layry of 19 8. 6.47. 
him from whom they were taken z for % 57,35 
that tne property- in right ſtill appertai- 5 E4. 3. 53+ 
ned to him, and he might have taken 6 He7. 
C4 them 
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them again whereſoever he found them : 
therefore. the Aion for this ſhall not 
come to his Executor, but for the other 

not forfeited it may. | | 
85 H.7.fo.79, Whether an Excommunicated perſon be 
able to make a Will or not, ' may be ſome 
doubt, fince Keble denieth him ability to 
reſentto a Church; and in the very point 
anciently the opinion of Canoniſts hath 
been negative, but morelately grew af- 
firmative, 


Summ,Silvs 
tits Teſtam, 


VF ho may bs Executor, more, 
AN Excommunicate perſon cannot 
42E.31. L£Xſye, that is, proceed in Suit as Exe- 
Cutor, till he be abſolved, there being 
danger of Excommunication to all that 
converſe with him 3 but this makes not a 
nullity of nis Executorſhip , nor over- 
FOE: throws. the Suit, but ſtays 1t' onely from 
AClirk at» Proceeding untill Abſolution, As for per- 
a ſons attainted or outlawed, we have before 
by-paſt., {ſpoken affirmatively in way of proof that 
OM ;, they may-make Executors , for continua- 
Fountzin, tion of the Executorſhip; ſo of Aliens 
mw w and others before. Recuſants Convicted at 
cannor ſue the time of the death of any Teſtator are 
Flee" diſabled to be his Executors. 
$ lacecap.s, Whether Corporations compound , 
| | | or 


ay Executor. 


of conſiſting of divers perſons , may bg 
made Executors or not , I doubt, Firſt, 
becauſe they cannot be Feoffees in truſt to 
others uſe, Secondly, they are a dody fra« 
med for a ſpecial purpoſe. Thirdly, they 
cannot come to'provea Will , or at lea(t 
to take an Oath as others do, | 


V'Vhat a man may give or diſpoſe by bi V\ll, 


Aving confidered of the makers of 
4 Executors by Will, and of them 


ſo made; let us now confider what by 


this Will may be diſpoſed , given or be- 
queathed. And firft, he who himſelf is 
an Executor cannot by his Wall give or 
bequeath to any other the Goods , Chat- 
tels, or Credits he hath as Executor, the 
aperey not being altered z for that he 

ath not them properly as his own or to 
his own uſe : onely he may make a contt- 
nuation of the Executorthip , and his 
Executor thall have them as Executor to 
the firſt Teſtator , as was reſolved by the 
Judges of both Benches in the late 
Queen's time. And if he be Admini- 


ſtrator, the Bequeſt is then alſo void, nor 
then will they go to his Executor, bur 
to a new Adminiſtrator 3 but 


on his 


Death- 


25 
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 Death-bed he may give them by Word 
ATM or Deed, though not by Will, Next, if 
be may alter a Man have Debts owing to him, as many 
ee have much, it 1s conſidrable , whethes 
by way of Bzqueſt in his Will h2 can 

e1v2 aivay theſe to any from his Execu- 

S048 E.3- -tors, And doubtleſs he cannot effectu- 


ol, . . . . 
h2a% ally in Law; they being not ſubjeR to Ad- 
$0 


Bequeſt was (1g,7M2Ntunto any, Except the King, 
Executors,it 45 1f 2 give ſuch a D-dt to A, and 
was held, ſuchto B, yet mult th? Sair for them be 
ther Execy- 11 th2 name of the Execator 3 and ſo alſo 
tor might the Releaſe or Acquittance for them 

'  andnot in their names to whom the Be= 
Tſuftcient, aeft is. Bat wh2n they be received , if 
payallonz there be no Dzbts to pay , the Executor 
as itnone. ought to deliver them to thz party to 
whom the Bequeſt is, and thereunto may 


43 E. 3eP ; 

r4,15- be compelled in Court of Coaſcience 
ir E1,3 - Þ Re. : 
Fitz, 7, Or 1 the Spiritual Court. Therefore the 
Cond.g. Caſe of the bequeathing money payable 
where bot 


fared joirit- UPON 2 Mortgage is in this manner to be 
ly by one underſtood to be good , and not other- 
Differences Wiſe, as I take it, He that is jointly with 


berween any other eſtated in Lands or Goods, can 
i - X , | 

nant and B$'Ve No part by his Will : but all will ſar- 
Tenants in yive : but by. Act in his life he may 
bolding by diſpoſe ofhis part; and the Afignee may 
_ diſpoſe of his moiety by Will , yea, though 


it 


go 


ae Executor. 


f Sedivided. So of a Leaſe of Lands, or 


bendym, one moiety to the one, and the 
other moiety to the other; each may 
vive his moiety by Will, But if one be 
poſſeſſed or eſtated tor years , by Leaſe, 
- JWardſhip, or Extent, &c, in the right 
O JHvf his Wife , or haye the next avoidance 
. Jof 2 Church in her right, he cannot by 
) 


Will give or bequeath any of theſe z bur, 
$ notwithſtanding, they will remain unto 
# his Wife upon his death : but yet his Gift 
" or Grant of them taking effet in his 
# life-time would bind his wife, and carry 
7 away the intereſt from her. If one be 
# Tenant for the lives of one or more 0- 
7 thers, (as oft-times men take Leaſes for 
4 lives of younger perſons then themſelves ) 
| this cannot be by Will diſpoſed of ; for 

that it is no Chattel, nor is it within the 
1 Statutes of Wills, for that it 15 no ſtate of 
J Inheritance, Therefore let the party 

look to convey it in his life-time, leſt it 
go to an Occupant, viz. him who firit 
ſhall enter. If it be an eſtate in Land, he 
muſt either make Livery, have a Bargain 
and Sale enrolled, or Covenant to ſtand 


ſeiſed to the uſe of his Wite , or iy 
's 


<= 
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t be half an Horſe or Oxe, that cannot Another 
kind of Te- 


nants in 


ithes, or Grant of Goods to two, Ha- common, 


by The Office of 1 


his bloud, or make a Leaſe for years de- a2 
terminable upon thoſe lives. Good it bt 
by bargain and falefor years, if the thi 
b2in Leaſe ; that ſo without Inrollment or 
Atturnment the Rent may paſs: elſe a bar-} 
2ain and ſale may be made for a month} 
or ſuch like time , and then a Releaſe or 
Grant of the Reverſfion 1a ſtead of Live- [1 
ry and Seiſin, But if a man have a Leaſei 
for never ſo many years, determinable up- i 
on life or lives, that is, if ſuch or ſuch live hþ 
ſolong, ( which unskilled perſons call af 
I caſe for lives ) this State may well e- &; 
nough be given and diſpoſed by Will, be= 2; 
cauſe it 1s but a Chattel, Ifa man be ſeized | 
in Fee or in Tail of Land having Corn 3; 
growing upon it, and by his Will do give ® 
the Cofn,and die b2fore ſeverance, this is | 
a good B2queſt; becauſe the Corn ſhould ? 
Stat. Merton, have gone to the Executor. So it is alſo of | 
C4Þ.2.Vidun A : 
poſſunt lege- A Parſon touching his Glebe, and a man 
—_ = _ ſeized inthe right of his wife or his own 
de aliir, &c, £190 but for life, Bt as for Trees grow- 
ing upon the ground , theſe can no other- 
_ Qer.Ifthe \yiſe be given by Will, then as the Land it | 
eviſed by ſelf upon which they grow maybe given 3 | 
the Statute of Which matter, as not pertaining to the 
without &- Office of Executors, viz. how and in 
ving the. What manner Lands may be given by 


will, 
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a 
| 
| 

| 


g 


I2- 
b x 


1th L 
Or 

'e- 
iſe 


P* 1 


ay Executor. 


Will, I intehd not to treat in theſe Diſ- 
courſes, 


Of the Revocation and. Countermand of 
VV;lls,and new Publication. 


FJ Aving conſidered of the making of 
Wills and Executors , let us, be-. 
fore we come to the Probate, conſider of 
Revocation 3 for that may take away 


29 


Ye Ethe force of a Will rightly made, A omneteſts- 


af 


@- 


& Bammation, Which is the death of the Te- 


ed © 


rn Fin him at any 
Jvoke or alter his Will at his pleaſure, F323: >. & 
| Conſider we therefore of Revocations , 
Jand alſo of new Publications or Re-af- 


J firmance of Wills, in whole or in part, As 


Ve © 


Countermand -an 


ill therefore having two parts, viz. 
nception, Which is the making, and Con- 


time before death to re- 


therefore a Will may be made by word, 
lo alſo may a Will made in writing 
be by word revoked or diſannulled : for 
ſince every making of a later Will 1s a 
ſuppreſſion of the 
former Will 3 and fince a Will may be 
made Nuncupatively or by word, _ 
0 


mentum 
morte Con 
ſummatur, 
See the plea» 
: ding of it by 
ator or maker ofthe Will,there is power ms 
Lib. Intras 


Will. 
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The Office af 
ſo by making a verbal Will one may 
revoke a written Will : it will thereup- 
on follow, that one by Word may ex- 
pre(s the alteration of his Mind thus far, 
that the Will by him formerly made 
ſhall not Rand , but be revoked and an- | 
nulled ; and.this will tand, and be effe- } 
Qual 3 ſo as if he after die, without ma- | 
king any ney Will , or nei Publication, 
or re-affirmance of the former , he dieth 
inteſtate, or without Will. As a Will may 
be wholly revoked , ſo alſo in part, Here- | 
about a good reſolution was in a Kentiſh | 
Caſe, where one Ryere by his Will in 
writing did give ſome Gavel-kind Land 
to one _ and five dayes before Y 
his death, ſaid, in the preſence of Wit- 7 
neſſes, that this Gift ſhould not Rand, and 7 
that he would alter it when he came |: 
home 3 defiting them to bear witneſs | 
of his Revocation. Now before he | 
came home, he was killed by the aid 
Harriſon , who cauſed the Will in 
writing to be proved3- and after he was 
attaihted {nd hanged for the murther , 
and his Son, by the Cuſtome of Kexe, 
(viz. the Father tothe Bough, and the Son | 
to the Plough ) entred into the Land: } 


And this manner of Reyocativa by word | 
onely 
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onely was held ſufficient , although the-- 
»z- | Will in writing were not cancelled, 


nor defaced, - And the like Reſolution , 
for verbal Revocation, is implied in the 
Caſe of Forſe and Hembling 3- where it —_—— 
being reſolved, thata Feme Covert , Or ,. ji. 66. 
married woman, by word Counterman- 

ding and Revoking her Will formerly 

made, when ſhe was a ſole or unmarried 

woman , this was not effeual, nox of 

force, by reaſon cf her Coverture taking 

away the freedom of her Will. Hereby 

it 1s implied, that another who hath free- 

dom of Will may by word ſufficiently 

revoke a Willin writing and fo was 1t 

fince alſo admitted ia the Caſe between 

Sir Edward Aountague and Teoff ries, a omg 
touching the Will of Sir 1. Jeoffries : but £,,27 
there a difference was conceived betwixt 
ſaying, I will revoke my will, ( which one- 
| —_— a purpoſe or intent , and 
therefore was no preſent Revocation , ) 
and ſaying, I do revoke it, or, It ſhall 
not ſtand,or, My Heir ſhall have my Land; 
which crofled the gift of it by the Will, 
And as Wills may be wholly or inpart 
revoked; (0 may alſo the Executorthip 
of one or more of the Executors , and 
yet the Will may ſtand in all the other 
parts, 
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parts, ſo as there be any one Executor 
or more unrevoked : but if all be revo- 
ked, then the whole Will is revoked, 
becauſe no Will can ſtand without Execu- 
tors : and this Revocation may be by word 
onely,without being expreſſed in the wall, 
or any other writing, But I could with all 
to expreſs ſuch Revocation in the foot of 
the Will; or that the'name or names of the 
Executor or Executors ſo revoked. be ex- 
punged or blotted out of the Will 3 and 
that this be done in the preſence of ſome 
Witneſſes, to teſtifie the a&t and intent of 
the Teſtator. | 
Again, Revocations may be by a& in 
Law as well as in fa&, or by dire& and 
expreſs terms : as in the ſaid Caſe of 
Mountague and Ieoffries , where Land 
>a E. 6 being deviſed by Will , and the Deviſor 
3 *45.%& after making a Feoffment, though there 
Me.42-2 ere ſome defett in the Livery to make 
iteffeual ; or if he made a bargain and 
fale that was never inrolled, or granted 
the Reverſion, but no Atturnment had, 
ſo as the Land paſſed not ; yet in all theſe 
Caſes the Will or Gift of Land ſtood re- 
voked, But in caſe he had onely co- 
venanted that he would have made ſuch 


an eſtate, andnot done itz this was held 
0 
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to be no Revocation, And ſo by ſome, 
in caſe he. do but make a Leaſe , leaving 
the Fee-fimple as it was : But of this 
Ouzere ; And , if a difference may not 
be betwixt making a Leaſe for years 


and a Leaſe for life , which altereth the 
Free-hold. Ifa Leaſe for twenty years be 
dequeathed to F S, and after the Teſta- 
tor'maketh a Leaſe for fifteen years, re- 
ſervinga Rent; I take this to be no Re- 
vocation of the Bequeſt : but if the Te- 
ſtator, after this Will made, take a new 
Leaſe for a longer term, ſo as the former 
Leaſe is ſurrendred in Fa&, or in Law 
this muſt needs be a Revocation of the 
Bequelt, or at leaſt an Adnullation there- 
of ; and that although the Bequeſt were 
generally of his Leaſe , not mentioning 
the number of years : for this which he 
now hath is another Leaſe , and not that 
which he had at the time of the making 
of the Will. So, if one give. his black 

Gelding by Will, and after, before his 

death , he ſelleth or giveth away ' that 

Horſe , and buieth another black. one ; 


| this new-gotten Horſe ſhall not paſs by 
| the Will, becauſe it was not the Teſta- 
| tor's at the time of making his Will. So 


alſo, if the Crop in the Barn be bequea- 
D thed, 


%. 
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thed in Ofober,and the party lives till that 
time twelvemonth, having ſold that Crop, 
and inned a new; this latter Crop ſhall not 
paſs by the Will,and the farmer cannot, 
Again, as Revocation may be by Alte- 
ration of the ſtare of the Deviſor in the 
Land deviſed ; ſo may it alſo be by Alte- 
ration, in ſome caſe, of the ſtate or 
quality of the perſon of the Deviſor, As 
if a Woman fole make a Will , and after 
take a Husband, this, without any more, 
as is reſolved in the Said Caſe of Forſe and 
Hembling , doth work a Revocation or 
Adnullation of the Wall ; for that elſe 
it ſhould be irrecoverable, fince ſhe, ha- 
ving loſt the freedom of her Will, cannot | 
aQtually and dire&tly make a Revocation, | 
as we before have ſhewed, Butnotwith- ® 
Randing her Will be revoked; yet in caſe 
ber Husband before or after marriage with 
her were bound or covenanted to perform 
this Woman's Will , if he ſodonot, by 
payment of the Legacies therein bequea- 
thed, his Bond or Covenant will ſtand 
good, and be ſuitable againſt him : as 
was adjudged touching the Will of El/iza- 
beth Smaleman, married after her Will 
made to one Food, who firſt was bound 
to perform it, - Yet another Caſe there c 
| 0 
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of Alteration in the (tate of the Teſtator's 
perſon, which makes no Revocation of his 
Will; as if he being of ſound:mind and 
ability make a Wull, and aſter hecometh 
frantick. In this caſe this 1s no Revoca- 
tion; ſoas his Will Rands till his death 
irrevocable, if he recoyer not, Now of a 
Will revoked there may be a Reviver by 
anew Publication ; and thereof now. 


Of new Pablications. 


Aving ſhewed how- a Will may be 
revoked, and ſo loſe its force ; let 
us now ſee how , without making a new 
Wal, that' ſo revoked may be revived 
and ſet on foot again. And that 1s divers 


ways. As firſt, by a Codicill annexed a. 38. 29 
after thereupto ; as Was reſolyed between E'* in bs. 


Betford and Barnecot in the King s 
Bench. Secondly , by adding any thing 
to the Will, or making a new Execu- 
tor.. Thirdly, by expreſs fpeech or 
word that» it ſhould Rand, or be his Will : 
as I conceive to have; been the berter 
Opinion in the ſaid Caſe of Aſoantagae 
and Jeoffries z wherein yet was much 
difference of Opinion, both touching 
D 2 Re- 
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Revocation, and new Publication. If a 

man, having made a former Will, do make 

44 Aſ.2-36- a latter, which is more then a bare Re- 
vocation ; yet if afterward, lying upon his 
death-bed and ſpeechleſs, both theſe 

Wills be delivered into his hand, and 

he required to deliver to one of his 

Friends about him that Will which 

he would have to ſtand, and to keep in his 

hands the other, and he thereupon delive- 

reth tothe Miniſter, or other his Neigh- 

 bours, the firſt-made Will, retaining in 

44 Ed, 3.fol, his hands the latter, as was done in the 
33» time of Edxard the third; here the 
former Will, though made void many 

years before by the latter , is revived , 

and ſhall ftand as the partie's Will. But 

now put the caſe that a Bequeſt at the 

firſt is void yet by Publication after it 

may be good : as if one give to Sarah 

his Wite a piece of Plate, or other thing, 

and hath no ſuch Wife at the time , but 

after marrieth one of that name , and 

then publiſheth his Will again; now 

this ſhall be a gocd Bequeſt. So if one 

deviſe Lands or Goods which one hath 

not if he after do purchaſe the ſame, 

and then ſay, that his Will beforemade 

ſhall tand, or be his Will, it _ 

E 


, "I; 
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be a good Will and Bzqueſt 3 for this, in 
effeR, is a neiy making, And though moſt 
of the precedent Caſes be of Revocation 
of particular parts of the Will, and not 
of the total; yet firlt, be it confide- 
red, that that part ſo revoked was, in 
effec, th ſubſtance of the Will ; next, 
It is eaſily diſcerned, that if one part be 
revocable , ſo is another alſo, And thus 
Revocation may ſpread it ſelf over the 
whole : Nay doubtleſs, the whole 
uno flatw may be revoked, as well 
as by parts z even as a Faggot may 
be. put wholly into the fire,as well as ſtick 
by ſtick. And as the Y/leities or diſ- 
poſing parts of the Will are revoca- 
le and revivable by new Publicati- 
on, as afore ſaid ; ſo 1s alſo thz conſtitu- 
tion of Executors, As if one of the 
Executors names be ſtricken out, and 
afterivards a Stet be written over his 
head by the Teſtator or by his ap- 
pointment , now is hea revived Execu- 
tor. So if the Teſtator expreſs by 
word, in the preſence of Witnefles, thit 
the party put out ſhall yet be Execu- 
tor, But no I mean, where the Exe- 
cutor*s name is not ſo blotted out but 
that it may bz read and diſcerned; 
D 3 for 
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for elſe the Stet is upon nothing : and if 
the verbal Re-afftirmance ſhould renew 
his Executorſhip, then muſt the Will be 
partly 1n writing,and partly Nuncupative, 
his name not being to be found m the 
written V V1ll. 


_—_— 


GRHAP; IL 


Of the ſtate of things inſtantly np- 
on the Teſtator's Death, be- 
fore any Will proved. 


—— — 
_ 


Here we will conſider theſe 
ſeveral things. 


I. What is wrought by 4 Gift of a thin 
certain and known ; as the White Horſe | 
the Red Com, &Cc, : 

2, What by a Bequeſt to an Executor. 

3. What wrought by a Releaſe in the Will 
to a Debtor. 

4. What by making a Debtor or Creditor 
an E xecutor. 


' $ rouchine the firſt, viz,, the Bequeſt 
of a Chattel, real or perſonal, _— 
the 
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the Teſtator had in poſſeſſion : notwith- 

ſtanding that, if the ſaid Teltator had by 

his Deed or writing, or but by word on his 

death-bed,or before,given theſe his goods, 

and died before they had been taken, he , w., p, & 

to whom they ſo were given might have Ma.Dy.110. 

taken them; yer in this caſe of Gift by FidecaR; 

Will, neither can the Legatee , viz. he 95 & 96. 

to whom they are bequeathed, cither take — 

them or recover them from the Exe- (,,4,* 5 

Cutor,or a ſtranger take them by any Suit Co. 19. f.47, 
. I2, 

at the Law, for that he hath no property in $3;:gyea 

them; yea , if the Bequeſt be to himſelt Poſe Trin. $7 

who 1s made Executor, be it of Leaſe, encdy Gans. 

Plate, Cattel, &c, they ſhall not veſt nor contre Port- 

; ; . X man PI, & 

ſettle in him as Legatee, but as Executor, $;mes Def: 

untill expreſs or implied ele&ion 3 but he Sce moreof 

. this Tit, Le- 

is to haveand take the ſame by ay of Le- pacy; and 

oacy. And the reaſon in both Caſes 1s this, * the aſſene _ 

Of : of one Exe- 

viz., That the Lay prefers Debts and the cuter onely. 

ſatisfaction of them before Legacies, and 

ties Executors alſo to that rule; and there- 

fore will transfer nothing from or out of 

the Executor, till he, having conſidered of 

the ſtate ofthe Debts to be paid, & Goods 

out of Which the ſame are to be paid, 

ſhall find that ſafely this or ttt Legacy 

may take effe&t without making any de- 

tec in payment of Debts, or drawmg 
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upon him and his awn Goods any Da- 
mage or loſs , as a Waſter, and there- 
upon ſhall aflentto ſuch Legacy. Thus 
nov 1s the Lay taken; but heretofore 
27H.6.8, ſome Opinion hath run otherwiſe, viz. 
aps ſonle That he to whom wy Bequeſt was made 


haps, ſome 
ing or of a thing known and certain, might take 
nions may It Without any afſent of the Executor ; and 
allo have that when to the Executor himlelt any 
way: butin Goods or Cattel, movable or immovable, 
—_— was bequeathed, in caſe there were other- 
Ces Wiſe ſufficient goods for ſatisfaction of 
_ times Debts, the ſame ſhould inſtantly upon the 
then ad. Teftator's death , without any act or e- 
juoged 2 lection by the Executor, be transferred 
" - into and unto him in his own right as 
a Legacy, and not remain in him as 


Executor, As for ſums of money be- 


BY .. To. be queathed, or ſo much in Plate or Rings, 


* it isevident that they muſt be had by the 
delivery of the Executor : Yet hath the 
Legatee ſuch an intereſt before delivery, 
as that, dying before payment, it will not 
go to his Executors. But, as I take it, no 
ſach perſon, to whom any thing certain 1s 
given by Will, can make any Gift or 
Grant of it 'before the Executor have 
aſſented to his having thereof ; nor, per- 
haps, will the Executor's aſſent after the 

n | Grant 
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Grant have ſach relation as to make 
good the Grant precedent : Why ſo yet, 
more then an Atturument of a Leflee, 
Which is a like Aſent to the Grant of a- 
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Duere, Of 
this ſee 

more atrer, 
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nother? And Quzer. if by the Outlawry thereaout. 


of the Legatee before the Executor*s Ai- 
ſent this thing dequeathed be forfsited, 

It without jutt cauſe an Executor wall 
refuſe to aſſznt, he'is compellable by Law 
Spiritual, or Court of Conſcience : yet if 
Spiritual Court preſs todo, where 1s jult 
cauſe to ſtay,a Proþiber lieth, ut creds 3 tor 
fince Executors ſtand liable to recovery of 
Debts againſt them by Common Lav, 1t 1s 
reaſon that Law enable them to keep 
herewith to pay. Aud here yer note ſome 
ſeemipg oppoſition in the Lav : For where 
before grzat difference was ſheived be- 
tween a Deviſe or B2quel:, and a Gitt or 
Alienation execured in one's life-time ; 
yet the Lord Dyer reports it to be reſol- 
ved , That where a Leaſe for years was 
made upon condition that th? Lefſee 
ſhoald not alien 1a his life-time, yet a 
Bequeſt of this Leaſe by his Will was a 
breach of the Condition, as being an Alie- 
nation 1n his life-time, 

3. Of a diſcharge by Will to a Deb- 
tor ſome queſtion may be , whether to 

per» 
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perfe&t and make good this, fo as the 
Dedtor may plcad it inBar, there be not 
requiſite, as inthe former, an aflent of the 
Executor. On the one fide, fince this gi- 
ving is a forgiving, for he to whom it is 
bequeathed cannot otherwiſe have it then 
by way of Retainer , it may probably be 
ſaid, that here needs no ſuch aſſent ot the 
Executors , as in the Caſe where any 
thing 1s to be transferred 3 for here 1s ra- 
ther an Extinguiſhment and an Exonera= 
tion, then a paſſage of a Chattel by way 
of Donation. Oa the other fide, it 1s pro- 
bable that, it being but a Bequeſ;, and ſo a 
Leeacy, fince Debts are in Law and Con- 
ſcience to be ſatisfied before any Le- 
eacies, therefore the Executor, having 
not ſuthcient otherwiſe to ſatisfie his Te- 
fiator*s Debts, may ſue for this Debt, and 
refuſe to ſuffer it to paſs away as a Lega- 
cy. And tothis Opinion dol encline as 
beſt tor Creditors; and fatisfation of 
Dedts 1s by Lai reſpeted as an a& 
greatly concerning the Teſtator's Soul, 
But ſome will, perhaps, make a contrary 
doubt, that although there be an aſſent ot 
the Executors to this diſcharge , yet it 
will not amount toa Legal Releaſe 3 for 
that a Dedt, atleaſt if it be by Specaalty, 


cannot 


an Executor. 43 


cannot be releaſed but by Deed , and a 
* Will isno Deed; fora Seal is not neceſſa- Not de ef, [ 
ry thereunto, though it be fit and conve- — 
nient. Whereto I give this anſiver, that 
{ a Will, thongh it be not properly and le- 
gally a Deed, for it may be good enough 
” Without a Seal, which 1s an efſential part 
* ofaDeed; yet hath it the force and effect 
of a Deed: for as a Releaſe cannot be 
made but by Deed 3 ſo neither can an E- 
ſtate or Intereſt, though bur for years, 1n 
Tithes, Advowſons, Commons, Fairs, and 
like things, be granted or aſſigned other- 
wiſe then by Deed : yet it is clear that 
ſuch altate tor years in any of theſe may 
be given by Will, as well as a Leaſe of 
 & Land; which proves a Will to have th! 
force and effect of a Deed, 
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Of making a Deitor or Creditor Execator : 
| and firſt of the Debtor made Executor. 


QUepoſe we then that A and B being 
made Executors, the Teſtator was 1n- 
* | debtedto 4 twenty pounds , and B was 
* | indebted to the Teſtator twenty pounds, 2X H: 7-3r- 


low.Com, 


how do things ftand preſently upon 185, contr, 
death? Firſt, it s clear that the Dedt of Pow - 
| ls) tO 4. 3s ; 
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And may be 
granted, 
that he 
thould ac- 
count before 
the Ordina- 
ry for it. 


Yet it ſeems 
Plowd, 1836. 
a, the Law 
was taken 
to be ut ſu- 
ras s E, 4» 


Thongh he 
never admi- 
miſter. 

2T E. 4. 3+ 
$1.11 4H. 6. 
35. 


2 Re. 3-20, 
per Starkey, 
& 22, per 
Vavaſor. 

& H. 5. 13s 
Lett a De- 
murrer in 
Treſpa's by 
all, again/t 
the Ex2cu- 
tor, who was 


Treſpaſler. 
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B to the Teſtator {tands in Law extinCt 3 
this making of him Executor being a Re- 
leaſe in Law, 

Therefore let Creditors take heed of 
making their Debtors Executors. And yet 
doubtleſs (methinks) ſuch a Debtor made 
Executor (hould hold himſelf reſtrained 
in Conſcience from taking benefit there» 
of , if ( the Debt remitted ) there ſhall * 
want to ſatisfie either Debt or Legacy of | 
the Teſtator. And I doubt whether a |} 
Court of Conſcience may not juſtly ſo 
order, the Teſtator being perhaps 1gno- 
rant of this point in Law , that this Debt 
ſhould be releaſed by making the Debtor 
Executor. 

And what is ſpoken of making the 
D=dtor Executor, g2nerally the ſame is to 


be underſtood of making any one of the 


Debtors Executor , where there be ma- 
ny joynt-Dedtors : and ſo where ma- 
ny Executors be made, and but one of 
them is Debtor to thz Teſtator , for they 
cannot ſue without making him who 1s the 
Debtor alſo a Plaintiff, which he cannot be 
againſt himſelf. The like Law touching 
Actions of Treſpaſs or Account, Yet of 
old,where one made his Bayliff one of his 
Executors together with 4 andB , who 

| brought 


| 
, 
CE | 
Tt 
di 
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brought an Action of Account againſt the 

Bayliff in their two names onely , Juſtice 

Herle held the Action well brought, This 3 E. 2. 23» 
was in the beginning of King Edward the 
third his time ; but the contrary-ha:hbeen 6 x. 4. 3. 
fince reſolved. Some alſo have held, that 8&4 3: 
though in the life of this Executor who 


was a Debtor he conld not be ſued ; yet 
21 He 7. 3r. 


after his death , the ſurviving Executors 20. 4. 17. 


might ſue his Executor.But that cannot be, 

as I take it, for that the Debt was utterly 27 E+ 4+ 3- 
extin& by the making of him Executor, as piowd.com. 
if the Teſtator had releaſed it to him ; yea, 36- 
though his Executor died before he did 


ever Adminiſter or prove the Will, And Plowd. Com. 


like extinguiſhment of the Debt, if the 55: 
Creditor marry with one of the Executors ,, y, ,. 
of the Debtor : yetwas there an Action of f-83, 84+ 
Debt maintained :emp. E4.3. by the Huſ- 


band and Wife againſt the Husband and Þ 25 


other Executors, upon an Obligation by 
the Teſtator to the Wife before her mar- 
riage. But if a Debtor take Adminiſtration 
of the goods of his Creditor, this , me- 
thinks, ſhould not diſcharge him, but that 
his Debt ſhould Rand as Aſſers in his hand, 
becauſe the Inteſtate did no a& to fre@him 
from the Debt, 


The 
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T he Deltee or Creditcr made E xecutor. 
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J His making of the Dedtee Executor, 
Plow. Cer- © and ſo the party who both ſhould 
the judges; pay and be paid the Dedt, giveth him 
-—e Brook Clearly power to pay himſelf before any 
nl, v7 other, it his Debt be by Specualty, or up- 
where the _ on Record, Nay, ſome have held , that 
Pore value, CO Much of the goods of the Teltator ſhall 
which thall be altered in property out ofthe Executor, 
> as Executor, into him as Creditor 3 but 
how that can be I cannot ſee : For whe- 
ther it ſhall be ſatisfied out of the Leaſes 
See Plow, And Chattels , real or perſonal , whether 
Com: 544+. Out of the Corn in the Barns, Cattel 
Legacy of 1 the Fields, Plate , or Houſhold-ſtuff , 
201. given this , till ſome eleftion made by this 
to the Exe- 
cutor, Debtee Executor , cannot be known , 
nor ſhall be effeed by any operation 
of Lai preventing the Executor's ele- 
Eton in taking his ſatisfaction where 
and how he will, For certainly, as an 
Executor hath eleQion to pay which 
Or the Creditor he will firſt, ſo hath he ele&ion 
Hunt in att ©O Pay and fatisfie himſelf by what 
to no more Pay of the Teſtator's goods he will 3 
Debt, yet, perhaps, if there be ready money in 
the Executor's hands, there ſhall be an al- 


teration 
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teration of the property of ſo much there- 
of as wasowing by the Teſtator to the 
Execytor. And if there come not to the See Flow, 
hands of ſuch Executor ſufficient to pay 7378.45 
himſelf, he may have an Action of Debt 1: H4-83. 
againſt the other Executors , or the ,; —> gan 
Heir, as by ſome hath been conceived : 221 E. 443: 
Yet let it bewell adviſed of, whether, if 
he do Adminiſter at all , and. ſpecially 
if he pay himſelf any part, he have not 
thereby barred or diſabled his Suit for the 
reſidue, But if he refuſe to Adminiſter ray ing 
at all, it were very unreaſonable that Heis bar- 
he ſhould not be able to ſue the other goes nt : 
Executors : for ſo a Debtor mignt by ſab- portion his 
tilty make his Creditor an Execurtor with P* 
others, and take a courſe that his goods 
ſhould come onely into the hands of thoſe 
others, ſo as the Creditor could not 
pay himſelf; and conſequently,if he could 
not ſue the other Executors, he ſhould 
thus be ftripped of his Debt by a ſleight. 
Oxzer. if he may bring the Aion in 
the name of the other Executors- onely, 
the Will being proved in his name as well 
as inthe names of the reſt ; or whether the 
Action ſhall be brought in his_ name 
alſo, and then he be ſevered at his own 
prayer, But againſt the Heipx there is 

- none 
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none to join with him ; and him may he 
FT ſue, if hs have not Adminiſtred as Execu- 
Hemay ſe £OT 5 this admitted, that the Bond extend 
wn} "to the Heir, which without expreſs words 
bound, ana 1 doth not, though for th Executor it be 


— ogy otherwiſe. 

—_ Thus having conſidered of the ſtate of 

Executor. things before and without any Will pro- 
ved, or other act done by Executors ; We 
ſhould now come to the point of the proof: 
but tivo things pertinent to it are in order 


precedent, 


CHAP. IIT. 

1. What may be dome by or to an E xecutor 
before proving of the Will. 

2. Of refuſal, and the things incident 


thereunto. 


b— 


Before Probate what may be done by or to 
E xecutors- 


AS to this, it is clear, that before 
proving of a Will by the Executor 
he may ſeiſe and take into his hands any 


of the goods of the Teſtator 3 yea, enter 
into 


m- a” _—_— — 
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into the houſe of the Heir ( if not locked) 

ſo to doe, and to take the Specaalties of 

Debts; and generally he may doe all things 

which to the Office of an Executor per-- 

tain, ( except onely, bringing of Actions 

and proſecution of Suits.) He may pay 

Debts, receive Dedts, make Acquittances 9 E 4+f-33. 
and Releaſes of Debts due to the Teſta- 73; The?" 
ror, and tak? Leaſes or Acquitrances of cannot ſus | 
Debts owing by the Teſtator: yea,if before wake 4 | 
ſuch proving tne day occur for payment Will under 
upon Bond made by or to the Teſtator, the ga, 
payment muſt be made to or by this Exe- 7: 
Cutor,though no Will be proved, upon like | 
pain of forfeiture as if the Will were hoo: | 
ved. Alſoan Executor may before Probate 
ſell or give away any of the goods or cat- 
tels of the Teſtator, And whereas the Aſ- 
ſent of an Executor 1s neceflary to the ſet-= 
tling and execution of a Legacy, as before 
hath bin ſhewed ; o as if one give me his 
white Horſe or black Cow by Will; or 
any other well-known thing, I cannot 
after his death take it ; though I come 
where it is, bat am puniſhable by Action 
of Treſpaſs at the Executor's Suit, if he 
do not afſent : yet at Executor Before 
the Will prove! __ vive his Aſlent, 

E 


Wray.2ZE/; 


and it will ftand good, Yea, although 
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he die after any of theſe acts done, the 
Will being never proved by him, yet do 
theſe Acts ſo done ſtand firm and good, 
as I take it. Yet ( as I find) an Execu- 
tor making his Will, and dying before 
he . hath proved the Will of his Teſtator, 
his Executor may not prove both the 
Wills, and ſo become Executor to both 
the Teſtators. - But in caſe the goods were, 
22 & 23x, after Debts paid,bequeathed ro the Execu- 
Dy. 3722 tor, his Executor may take Adminiſtrati- 
on of the firſt Teſtator*s goods with the 
Will annexed ; as by Do&tor Drury was 
in the late Queen's time declared to be 
the Lai and courſe of the Court Spiri- 
tual 3 to which credit was given by the 
Judges of our Law and the Court of 
| Star-Chamber: for though the Book do 
not mention it to have been in Star- 
Chamber , it is elſe-where ſo reported, 
Yea an Executor , for goods of the Te- 
Dy.inPlow. ftator taken from him, or a Treſpaſs 
Corr. 25r. done-upon the Leaſe-Land, or a Dis 
Greysbrook ftraiming or Impounding of Goods or 
an0Fox. Cartel, may maintain, before th2 Will 
s be proved, Actions of Treſpaſs, or Reple- 
vin, or Detinue ; for theſe Actions ariſe 
upon the Executor's own Poſleſſion, 


But 


_— ——— - 
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But before the proving of a Will , an 
Executor cannot maintain a Suit or Acti- 
on of Debt, or the like. And the rea- 
ſon 1s, for that therein he muſt ſhew 
forth the Will proved under the Seal 
of the Ordinary, And ſo, as I take it; 
muſt ir be if he bring any Action for 
Treſpaſs done or Goods taken in the 
Teſtators lifz=time 3 fo as the Teſtator 
himſelf was intit'led to the Aion , and 
it grows not upon the Executor's Pofleſ- 
fion, 1 find that an Executor granting 
the next Avoidance of a Church which 
to him came from the Teſtator , the 
Grantee maintained a Quare impedit g 
without ſhewing forth the Will : But the 
Executor himſelf might ſo have done 
as of his own Poſſeſſion before the Will 
proved, and ſo without ſhewing it under 
che Seal of the Spiritual Court , as well 
as Actions of Treſpaſs or Replevin , for 
200ds taken after the death ot the Teſta- 
cor : yet in the principal Caſe of Greys- 
brook and Fox , which was an Aion of 


24 P, Oc AM. 
Dy. 135. a 
Dy.n Plow; 
Come. 231.44 


Detinue by the Executor for goods taken Plow: Cor. 


or detained after the Teſtator's death, 
the Plaintiff did ſheiv forth the Will pro- 
ved, But that proves not any neceſſity 
th:reof; or that, if the Will had not been 

E 2 prg- 
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proved, it could be no hurt to ſheyy it 
torth, So upon his cyvn Contract for the 
| Teſtator*s goods : as if the Executor (ell 
Cattel or other goods of the Teſtator be- 
fore the Will proved, he may tor the 
money payable maintain an Action for 
Debt before he have proved any Will:and 
in this, and the Action of Treſpaſs, there 
3s no neceſſity of naming him Executor. 
Alſo, on the other fide, an Executor may 
well enough be ſued for Debts of the Te- 
ſtator before the Will be proved ; for he 
may not by his own a& of delaying the 
Probate of the Will keep off Suits, except 
he will refuſe in due manner, that ſo Ad- 
miniſtration being granted, there may be 
ſome body ſuable by the Teftator*s Cre- 
ditors for Debts by him owing. And the 
uſual Plea of the Defendant, to eſtrange 
himſelf from the Teſtament, is to ſay, 
that he neither is Executor , nor hath Ad- 
muniſtred as Executor. $o as if he either 
be Executor de jure , or de fafo, by his 
own A& of Adnuniſtring, it ſufficeth. 


an Executor. 


Of refuſal to prove the Will, and therein of 
Adminiftration, fore-cluding 
Refuſal. 
Ow touching this other point fit to 
be thought of before we meddle 
with the Probate, viz. Refuſal ro prove ; 
we will thereabout conſider theſe ſeveral 
parts. viz. Firſt, how and in What manner 
Refuſal may or muſt be. Secondly, in 
what caſes or in refpe& of what Adts 
one named Executor hath loſt or deter- 
mined his ele&ion of Retuſal or Accep- 
tance. Thirdly, of what effect and opera- 
tion the Refuſal js; what difference where 
all the Executors refuſe , and where but 
ſome or one of them. Fourthly, what Re- 
{ation it hath. 

Nov touching the firſt : the Ordinary, 
before committing Adminiſtration, where 
a Will is made and Executors named, 
if he know of it, muſt ſend out Proceſs 
ag1inſt the Executors, to come in and 
prove it : and if they do not come, they 
are to be excommunicate 3 but if they 
do come, if they, nor any of them , 
will prove, by reaſon of ſuch Refuſal the 
Ordinary may commit Adminiſtration : 
perhaps alſo they may be appointed Exe- 
Cutors at a time fo, aud not preſently. 
E. 3 Now 


3 H. 7.14» 


9 E4.4.47- 
3 Hen,7.14s 
Plow,C ome 
231, 
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Nov Refuſal cannot be verbally, or by 
word, but it muſt be by ſome A& entred 
or recorded in the Spiritual Court , and 
therefore muſt be done before ſome Judge 
made Exe- Spiritual , and not before Neighbours un 
HR Ordina. the Countrey; for that 1s not effeRual. Yet 
= forthe Sir Rapb Roper making the Lord Keeper 
ncountsto Bacon, Catlin Chief Juttice, and the Ma- 
a Refuſal of (ter of the Rolls, Executors ; they rote a 
the Execu- | | I 
rorthip, Letter to the Ordinary, that they could 
.28 © 29 not attend the Executorſhip,and therefore 
I, mer . . . A . 
pokes & Wiſhed him to commit Adminiſtration , 
Carter, in whodid ſo , making every of their Re- 
ee fuſals tobe recorded : and this was held 
00d. S0as a Leaſe beingby that Will be- 
queathed to Catlin, and he,after this Refu- 
ſal;entring and aſſigning it to one, and the 
Adminiſtrator afligning it to another ; it 
came in queſtion beriveen them whether 
had beft right ; and Judgement was given 
for the Aſhenee of the Adminiſtrator a- 
gamſt Catlin's Aſſignee : whereas if the 
Refuſal nad been void, Catlin had conti- 
nued Executor, and fo his Title had been 
better. For in caſe the Ordinary himſelt be 
made Executor, there ( ſaith the Book ) he 
may refiſe before his Commiſlary : and ſo 
vas it there pleaded for the Arch-hiſhop 
of Canterbury, who Was made Executor to 
Sit Will.O/dba/le. Wh as 


9 E4.4-33- 
SeePl.1 <4+J» 
It Debtee 


9 E2.4-33s 
The Book 
calls him 
Cardinal of 


Canterbury. 
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What ſhall be ſuch a meddling or Admi- 
niſtring by an Execmor , that be cannot 


refuſe after. 


A® to the ſecond, where an Executor 
hath Adminiftred he cannot after- _, 

wards refuſe, becauſe he hath already ac= Zliing 224 

cepted of the Executorſhip, and ſo de- 35 Executor 

termined his election : at leaſt the Or- Dycincac 

dinary ought not to accept of ſuch Refu- &# G95 

fal, but ſhould compell him to take upon p1. Com. * 

him the Executorſhip, as the Law was 352»... 

taken both in the time of E4. 4. and of 36 Hen,G, 

Queen Elizabeth. Yet if the Ordinary /+7>%: 

do admit one to refuſe, notwithſtand- 

ing that he have Adminiſtred, this ſtan- 

deth good, as it ſeemeth conceived by 

the Judges in the time of Henry 6. For 

there the Executor commanded one to 

take goods of the Teſtator out of the 

hands of F S, who did accordingly, and 

afterward the Executor refuſed bofore 

the Ordinary , and Adminiſtration was 

committed to the ſaid F S, whobrought 

an Action of Treſpaſs againſt the pari 

ſo taking the goods from him 3 and there 
E 4 the 


—_— 9 
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the Refuſal and committing Admini- 
{tration were admitted to be good: ſo per- 
haps + Fattum valet quod fieri non debuit. 
And it well may be that the Ordinary 
did not know of the Executor's ſuch inter- 
meddling at the time when he did admit of 
his Refuſal. After Refuſal, and Admini- 
{tration committed, the Executor cannot 
So back to prove the Will and afſume 
the Executorthip : but if onely upon the 
Executor's making Default to come in 
upon Proceſs to prove the Will, the Ad- 
miniſtration be committed 3 here the 
Executor may yet at any time after come 
and prove the W1ll,;and ſoundo the Admi- 
nitration: as was in the late Queen's time 
Mit. 275 reſolved between Bale and Baxter. 
ls But what if after Refuſal it ſhall ap- 
pear to the Ordinary, that the Executor 
hath Adminiſtred betore his Refuſal, ſo as 
had it been then known , the Ordinary 
ſhould not have admitted him to refuſe ? 
whether nov may he revoke his Admi- 
niltration ,( for it is revokable)) and in- 
Box:; Caſe force the Executor to proceed to pro- 
in com, Ben, ving of the Will > And ſurely, methinks 
he may; for that the Executor by Ad- 
Mniſtring had determined his election, 
and accepted the office of Executorſhip x 
nov 


2” I" 
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now he cannot both accept and refuſe. 
Beſides, we know that Creditors may 4 being 
maintain their Sairs againſt him ha= giq admini- 
ving once Adminiſtred z the Common fer, and 
. yet would 
Plea to free himſelf , and ſhew that he 15 nor prove 
not the party ſuable for the Teltator's te Will. B 
| : mi- 
Debt, being that he neither 1s Executor, niſtration z 
nor ever did Adminiſter as Executor 3 24, ding 
—_ —_— + O_ 
wherefore he having Adminiſtred, it will Detr, gid 
be found againſt him. Now it is not con- plead the 
oruous that in the Spiritual Court there pra, and it- 
ſhould be no Executor , and yet in the vs þclda 
; good Plea 5 
Courts of Weſtminſter there ſhould be an and it was 
Executor. But fince this point of Admi- __ fe 
niſtring is ſo material to the point of be- Juſt. Dothe 
ing admitted or not a to refuſe, Fe a0 9% 
we will here conſider in this place briefly Care, Reg. 
what ſhall be ſaid to be an Adminiſtrati- 
on by an Executor determining his ele&i- 32 H+ 6.7. 
on,and diſabling his Refuſal,and whatnot. 
I, Some will, perhaps, conceive, that the 
ac of the Executor 1n the fore-mention'd 
Caſe, where he onely commanded F S to 
take goods of the Teſtator's out of a ſtran- 
ger's hands, was no Adminiſtration and it 
1s trae that in that Book it is paſſed in 
filence, and not exprefly ſaid to be an Ad- 
miniſtration. But the L, Dyer, in the Caſe 
of GreisLrook and Fox, ſpeaking of that 


Caſe, 
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Caſe, ſaith expreſly , that the Ordinary 
might there have rejected. the Executor's 
Retuſal ; for, ſaith he, when the Execu- 
tor had once intermeddled, he ſhould not 
have been ſuffered to retuſe: ſo as he 
doth clearly admit that to have been an 


E--4 Adminiſtration. And elſewhere it is 
E. 445 held, That it an Executor take goods of 


the Teltator , and convert them to his 
ovn uſe, this 1s an Adminiſtration ; yea, 
if he do but take them into his hands, ſay 
ſome, without converting of them. If the 
Wife take more Apparel of her own then 
15neceſſary, this is an Adminiſtration , as 
the Book admits : but if by the afſent or 
delivery of the Executor, it is not. More 
2r E4. 4.5. clearly, If one do either pay Debts of the 
molar, Teſtator,or receiveDebts,or make Acquit- 
rances for them, or demand the Teſtator's 
_ Mp4. Debts as Executor, or give away goods 
5» Bxec.gi. hich were the Teſtator's, or deliver mo- 


—"F"S ney'of the Teſtator's tor Fees about pro- 


8.7,8.20 H, vivg the Will ; all theſe be full and clear 
- 5-4 Adminiſtrations as Executor. But, faith 
20 He7fi5s. Fitzherbert , if he onely lay out his own 
T money for Fees, this is no Adminiſtra- 
tion ; ſo ſaith Fronich , 1f he pay Debts 
with his own money, and if he doe it a- 
bout the Funerals, But ſome difference 


may 


an FExecutor. 


may be between A&s done by one named 
Executor and by a ſtranger, viz. to make 
him an Executor of his own wrong 3 
whereof we ſhall ſpeak after, not in this 
place. If one being ſued as Executor take 
1t upon him, and plead in Bar as an Execu- 
tor ; this is an Adminiſtration, 


Of the force and effeft of Refuſal. 


S to the third Point, viz. The force 

or effect of Refuſal ; firſt, it is clear 
that if there be but one Executor, and he 
do refuſe, or being many, if they do 
all refuſe , then 1s the party dead Inte- 
ate, and Adminiſtration is to be com- 
mitted with the Will annexed , as 1s be- 
fore ſaid, nor can any after meddle as 
Executors, But in caſe there be divers 
Executors, viz. A, B, and C, and A onely 
refuſeth, and the Will is proved by the 
others, there 4 continueth Executor 
notwithſtanding his Refuſal; ſo as he ſtill 
may releaſe Debts of thz Teſtator , and 
Debts owing by the Teſtator may be re- 
leaſed to him : yea, if Suit be to be had 
by or againſt the Executors, it ſhall not 
be in the name of Rand C onely, but 4 
allo muſt be named as a Plaintift or De- 
fegdant, 


9 Ed.14.2, 
I's 33 H.6. 
ls ds, 


Cook l.s.f. 
28, Ce, 
E.2, Bros, 
37» 


22 Ea, 3.19. 
15 Ed, 4 : 
Exec, 8, 

41 Edi. fe 
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fendant , elſe the Aion may be ovyer- 
thrown, For the Will being proved, all 
the Executors therein named ftand and 
continue Executors, notwithſtanding any 
of their Refuſals; as 1t was reſolved in the 
latter end of thelate Queen's time,accor- 
ding to divers former Reſolutions. And 
therefore this Executor which hath retu- 
ſed may afterwards adminiſter at his 
42 E!. Co.g, pleaſure, and intermeddlewith the goods 
Jol-36,37- aswell as the oth2rs : yet, ſaith Brook , 
Chief Juftice,after the death of his Com- 
panion he cannot ſo doe; but then the 
Executor of him who proved 1s onely to 
adminiſter. Ood non eft Lex, There may 
4 &5;pk., be ſone difference between Suits by Exe- 
& M:Dyer cutors and Suits againſt Executors : For 
þ x ca when they themſelves ſue, they being pri- 
E.4+-23,24- Vy to the Will and having the cuſtody of 
it, muſt bring their Action in the name of 
all the Executors, according to the W1ll ; 
but he that is to bring an Aion againſt 
them need not, perhaps, take notice of 
more Executors then thoſe that have pro- 
ved the Will, or otherwiſe do admini- 
ſer : for it is no 2ood Plea for them- 
ſelves in an Aion againſt them to ſay 
there is another Executor, without ſaying 
alſo that he hath adminiſtred, as 1t m 
o et 


F 


Py, —- Wo FYy, yh 


—CCc_—_T” T7... 


"yy IF 0 WY WW IP : -B As GY WY Þ OT '$ > "0, OO OO = 


a, Executor. 6 


eth by divers Books, Nay, one Book in 

the time of Henry 8. goeth farther, viz. 

That it the Suit be bronght againſt all, 

yet one of them not intermeddling with . 

the proving of the Will may plead that 

ne was never Executor, nor adminiftred 

as Executor, By this it ſhould ſeem that 
Executors refuſing, (I mean all of them; 

ſoas no W1ll 1s proved) they in an Action 

agunſt them may ſay that they were ne- 33 H-6. 38. 
ver Executers : but, methinks,they ſhould _—_ 
not ſo. plead, but ſhew the ſpecial mat- 27 #4.rr. 


per totam 


ter, as was done in the time of Edward Suriam. 


E ' the fourth. 


As for Relation, I will forbear to ſpeak, R p IG 


| till I come to proving 3 for that Probate &c., #3%. 


and Refuſal ſtand in the ſame tate as 
touching Relation, 


a _ 7 —_— —_— 


CHAP. IV. 
Of Proving Wills. 
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\ T1 Ov let us ſee touching the Probate 
of Wills what is confiderable ; and 
therein, of theſe three or four parts : 
I. Where, and before whom, and how .the 
Proof muſt be. 
2. What 
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2. What ſhall be Bona notabilia,to intit!? 
to Probate. 
3. What force or validity either 4 right 
or erroneous Probate hath. 
4+. What relation either Probate or Re- 
faſal hath. | 
As touching the firſt Point, viz. How; 
and where, and before whom, Wills are to 
be proved, briefly thus : 

The proving 1s in the Spiritual Court : 
yet in ſome Mannors, by Preſcription, 
W1lls are to be proved before the Stew- 
ard, though no Lands thereby paſs, as ap* 
pears by divers Books : and in the Mannor 
of M1 annsfield is this Preſcription z and in 
others , whereof Tremaile was Steward in 
King Richard the third his time, as he de- 
clared, And the like I may tell of my 
own knowledge touching the Mannors of 
Conly and Caverſham in the County of 
Oxford, where I have kept the Courts for 
the Lord Vicount Wallingfora,and fond it 
in preſent and frequent uſe. And -it is 
ſaid by the Judges 1n the time of King H. 
7, That this proving of Wills in the Conrt 
Spiritual isnot ancient, but of later time. 
Yea it is acknowledged by Linwood, the 
Dean of the Arches,that it pertzins not to 


the Spiritual Court of common right z nor 
is 
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is ſo inuſe in other Kingdoms. The reaſon 
why the Laiv of Eng/and hath nerein given ah. Cai 
way to the Ordinary and Court Spiritual, 27g. 
is faid by Walſh in Greysbrook and Fox's 
Caſe tobe the Piety and Integrity which 
1s preſumed to be in thoſe of that FunCti- 
on, having charge of Souls, Indeed they 
are, as it ſeems to me , Executors of the 
New Teſtament , ot laſt Will and Teſta- 
ment of Jeſu Chriſ# , whereby great Le- 
gacies and Gifts are givento men, and b 
Paſtors to be diſpenſed and diſtributed : 
of which Diſtributers it is required, as , cor. 4. 2. 
St.Panl ſaith, That they be found Faithful. AQ 20. 27+ 
And happy are they who with him can 
_ Plene Adminiſtravit, viz,. that ny 
ave fully Adminiſtred, as he did z muc 
depending thereupon, viz.. God's honour, 
the Bleflmg, Proſperity and Safety of the 
Countrey, the Piety, Juſtice, Conſcience, 
Contentation and Salvation of men, As 
for Wills proved in London and Oxford 
before the Mayor, that is onely in reſpect 
of the Burgages within thoſe places devi- 
ſable ; but they were to be proved alſo 
before the Ordinaries in reſpe& of the 
goods, and there onely where no Lands 
are bequeathed, 
\ The -proving then is to be before the 
| | Ordi- 
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Bona Notab. 
in 

Canterbur 

and Tork, 
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Ordinary, General, Particular, or Special; 
By General I mean the-Metropolitan or 
Arch-biſhop ; - before- whom it is to be 
proved; in caſe the Teſtator have goods 


7 valuable, called Bona Netabilia, in divers 


Dioceſſes whereof he 1s Superiour,; 


Of Bona Notabilia; 


V Hat ſhall be ſaid ts be Bona Nos 

tabilia 1s conſiderable ; for 
thereabout hath been much diverſity of 
Opinion : Some holding that thzy mult 
be of forty ſhillings value , ſome five 
pound, ſome ten pound 3 yea, ſome; that 


the value of a peny ſufficeth to draw at 
to the Arch-biſhop from the particular 
Biſhop. But that difference of opinion I 
conceive to be noiy cleared by a Canon 
made in the . firſt year of King Char/es 
his Reign at a Convocation then held , 
whereby it is eſtabliſhed, that five pound 
ſhall be the ſum-or value of Boza Notabi- 
lia 3 yet therein is this Proviſo,that where 
by Compoſition or Cuſtom in any .D1o- 
celles - Bona Notabilia are rated at any 
greater ſum, the ſame ſhall continue not 
altered. It is likewiſe thereby provided, 


thatif any mandie ix Itinere, viz. 1 his 
Jour- 
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- Journey or travel., the goods which he 


chen hath about him ſhall not cauſe that 


Adminiſtration ſhall be committed, or 
. the Will proved before the Metropo- 
- litan. 


Having conſidered of the value, now 


. another Point obſervable is , what things 


ſhall be faid to be Bona Nutabilia. And 
as tothat, Debts owing to the Teſtator 


| are Bona. Notabilia as well as Goods 


19 poſſeſhon, thzir- valne being anſwer- 
able : yet, I think, if the Penal Sum of the 
Bond be but five pound for payment of a 
leſs. Sum , although the Bond be forfei- 
ted, yet in the Spiritual Court, where re- 
ſpe& to Conſcience ſuppreſſeth the fa- 
youring of Executors , this will not be 
taken to be Bona Notabilia, viz. Of five 
pound value, although in Law the whole 
Penal. Sum be a duty, But if the Debt 
be five pound or more, though it be 
deſperate, or due from the King ,: againſt 


\ whom no Suit can be , but onely by Pe- 


tition, yet this. will ſtand for and as Bong 
Notabilia, as 1 take it, in the Court Spi- 
ritual ; though thereaboutI can but. con- 
jecure; ſince the Rules of our Lay deter- 
mine it not. And ;this Point, touching 
the King's being Debtor , I find deba- 
| F | ted 
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21 Elize tedin the late Queen's time, but not re- 
ſolved, ſo far as I find. But there Pop- 
ham at the Bar urged that no Debt ſhould 
be Bona Notabilia ;, and if it ſhould, yet 
not ſuch for which no remedy by Suit, as 
in that Caſe,the Queen being Debtor, Yet 
a farther Queſtion Looal is touching 
theſe Debts or things in A&ton, in what 
Place or Dioceſs they ſhall be ſaid to 
be as Bona Notabilia, viz.. whether in 

Goods con- the place where the Debtors be, or where 

confi? ” the Obligations or other Specialties be. 

©Us. And as to this, the Law hath been taken, 
That becauſe the perſons of the Debtors 
be moveabte,paſſant and tranſitory; there- 
fore theſe Debts ſhall be ſaid tobe and 
to make Bona Notabilia where the Bonds 
or other Specialties be, and not where the 
Debtors inhabit and dell. And ſo was it 
notlong fince conceived by Juſtice Waine- 
ſley and Juſtice Beaumont. n one Prety- 

Hil.17 Eliz, man's Caſe, no other contradicting Ik, 

M.Com.Da, Herein therefore many are miltaken,who 

4 E12,Dy. Onely in reſpe& that the perſons of the 

305» Debtors do dwell in forein Dioceſles, 

other then the places of the death of the 

Teſtator, or where his other goods were, | 

do take Adminiſtration in the Preroga- 

tive Court , though the Specialties _ 
n 
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ned where the party died , or his goods 
reſidue were, But in cafe the Debts be 
onely by Contract , without Specialty , 
then indeed they are to be eſteemed Bong 
Notabilia there and in that place where 
the Debtor is; as the ſaid Judges well con- 
ceived the difference. But un cafe Land 
be given to Executors for payment of 
Debts or Legacies, this ſhall not be Bona 
Notabiliagas I take it, though it be Aſſers. 


Of the validity and invalidity of 
Probates. 


'$ to the thid Point, we will firft 
fee of what validity an erroneous 
Proof is, and thereabout we ſhall find 
this difference, Admitting that one hath 
not Bona Notabilia in divers Dioceſles, 
fo as of right. the proving of the Will ap- 
pertameth not to the Metropolitan, and 
yet the Will is proved before him, this 
1s not meerly void, but ſands in force till 
it be reverſed: by ſome Sentence upon Ap- 
peal z as was xeſolyed between Year and -- 
Feoffries, in the late Queen's time. But erttoN 
on the other fide, in caſe one have Box 
Niotabilia in divers Diocefles, or a Pecu- 
liar and a Dioceſs, and yet the Will is 
F 2 pro- 
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proved before the particular nap 
within whoſe Dioceſs part of the Goods 
are; this 1s meerly and utterly void, with- 
out any Reverſal. So alſo of proving in 
ſome Peculiar.” And in caſe one have Bo- 
na Notabilia both in the Dioceſs of Can- 
terbury and in the Dioceſs of York ; the 
Will muſt be proved either (before both 
Metropolitans, if within each of their Ju- 
rifdi&ions there be Bona Notabilia, in di- 
vers Diocefſes; or elſe, as I take it, it 
there ſo be not in any of the-places, then 
before the particular Biſhops in thoſe ſe- 
veral Dioceſſes where the goods are. Or, 
if within the one” Juriſdition Metropoli- 
can the Teſtator had goods in divers Dio- 
ceſſes, and'in the other but in| one Dio- 
ceſs ; then 1n the one place is the Will to 
be- proved before the Arch-biſhop, and 
in. the other place before the particular 
Biſhop, as I conceive. And ſo alſo of 
pecuhar' - Juriſdictions. And .in ſome 

laces Arch-deacons have peculiar , or 
Tar {di&ion ordinary, andpower to take 
Probates of Wills, —__—_—_ Adminiſtra- 

tions, -But / whereany like errour or miſ- 
proving 15 1h theſe reſpects, it: 15 cauſe -of 
Reverſal or of Nullity, according. to.the 
former difference: {0 alſo ifthere be _ 
» . 
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hood in the proof, were it communi for- 
m4, that is, without Witneſſes, or by exa- 
mination of Witneſſes ; yet may it in the 
Spiritual Court be undone , if either diſ- 
proof can be made, or proof of Revoca- 
tion of that Will once made,or of the ma- 
king of a latter. 

Now , admitting the Will true and 
right, and alſo rightly proved ; let us get 
ſee the force and ftrength of the Proof or 
Will ſo proved, It being under the Seal 
of the Ordinary cannot be denied, faith 
one Book, to wit , whether this ſhewed 
forth be.a Will proved or not; no, 
though the Proof be but indorſed on the 
back, viz.. that it is ſo proved, ſaith the 
Book. But notwithſtanding the Defen- 


dant ſo ſued may deny that. the Plaintiff 9 E4.4. 47. 


1s Executor, as not being concluded nor 
eſtopped by the Probate ſo to ſay, And 


the rezſon 1s, becauſe the Seal of the Or- 


dinary 1s but matter in FaR, afid not mat- 
ter of Record : nor are the Sentences of 


Divorce and the like, in the Spiritual P!2wd.c-n 
Court, Judgments or matters of Record, j*%;.** -* 
as hath been often held. Aſſe p. 2. 


F 3 


[1 ' Plow, Com, 


281, 283. 


18H. 6.12, 
2. 9 E.4+33, 
47. Not ro 
make go 

a Releaſe 
made be- 
fore, 
Coobb.s, I8. 
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Of the Relation of Probate and Refuſal. 


AS for this laſt Point , both the Pro- 
- vingand the Refuſal ſhall have Re- 
lation to the death of the Teſtator, as I 
take it, to divers purpoſes. S0as to the 
Proving, faith the L. Dyer expreſly and 
confidently in Grez:lrook and Fox's Caſe 3 
and the refolution alſo of the Caſe proves 
it. For there Adminiftration being com- 
mitted before any Will proved or noti- 
fied to the Ordinary , as it ſhould ſeem, 
the Adminiſtrator ſold ſome of the goods 
to F S, and after the Executors (proving 
the Will ) brought an Action of Detinne 
for thoſe goods againſt FS, Who pleaded 
this Adminiſtration and Sale : and there- 
upon the Executor demurred; and Judg - 
ment was given for him, as haying 

the proving of the Will diſproved the 
Adminiſtration ab initio. But it 1s true 


that Judgment was given onely by two. 


Judges ; one being abſent, and the other 
diflenting in opinion : yet I think it was 
right nd according to Law , apd that 
Retuſal ſhall have the like relation 3 elſe 
could not the Adminiſtration relate to the 
death of the Inteſtate, as it doth to ſome 


par- 
EY 


*% 
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Pans, expreſſed .indivers Books, vis. 
to have an Actionof Treſpaſs tor goods 39 6.8. 
taken before Adminiſtration committed, 3 #*Dyer 
and to have a Rent growing payable in 


thar mean time , &c. 


_- 
L ——_— 
—T\ 


What Fees ta be paid upon Probate, or 
for Copies of Wills or Inventories. 


Per Stat, 21 Hen. 8. Cap. 5. 


I. Where the goods amount not to above five 
pound, onely ſix pence ro the Scribe. 

2. Where they be above five pound, but under 
forty pound, 2$.6d. to the BB. 12d. 
to the Scribe. 

3. Where above forty pound, to be taken but 
2 $. Gd. to the BB. 2s. 6d: to the 
Scribe, or 1d. for each ten lines of ten 
inches long, at the Scribe's choice. 


Heſe Sums are to fatisfie both for 

Proving, Regiſtring, Sealing, Wri- 

ting, Praifing, making of Inventories, gi- 

ving Acquittances, Fines, and all other 
things concerning the ſame, 

Where Land 1s given to be ſold, neither 

| F 4 the 
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the money raiſed nor : the profits thereof 
ſhall be accounted as any of the Teſta- 
tor's Goods or Chattels , ſaith the Sta- 
rute, 

| Note, that the Will is to be brought 
with Wax thereunto ready to be ſealed, 
and proof to be made of the Will , accor- 
ding to common Cuſtom, 

For making the Inventory, the -Execu- 
tor 1s to take or call to him two Credi- 
tors or Legatees of the Teſtator,and doe it 
1m their preſence ; or, in their abſence or 
refuſal, two honeſt perſons, being the next 
of h's kin; of, in their default, tivo other 
honeſt perſons. | 

The Inventory is to be indented , and 
one part left with the Ordinary , and the 
other to remain with the Executor, 

The Executor is to make Oath for the 
truth of it, 23 

For a Copy defired by any, either of a 
Will or Inventory, no more 15 to be paid 
then before is allowed; for the Regi- 
ſtring, with the like ele&ion to the Scribe 
or Regiſter, as is above ſaid, | 
Mr. Swinborn ſaith , That an Executor 
3s to ſwear,and,if it ſhould be thought fit, 
to be bound to make a true Account,when 
he ſhall be thereunto layfully calleq by 
! | | "Ivy 
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the Ordinary. Of this Account ſee in 


page 274. And of Accounting ſome Books See alſo 3r 


of the* Common 'Laiv make mention, as 3,13 


13 Edw. the third, Fitzherbert Exec. 91, ſrator _ 
Where Trew ſaith, that of a thing in'A- Jtxecuts 


anExecutor, 


Etion no Account ſhall be before the Or- Fitz. Ex.g1. 


. - QC 837. viz, 
dinary ; but Par ſeems of a contrary opi- rg > ti 


nion, And elſewhere it is ſaid, that where _ 
a Debtor is made Executor to the Debtee, 45. of a du- 


heſhall yet account before the Ordivary C—_— 
for this Debt : yea,as of money in poſſeſ- £:i1, the Le- 


fGon,faith one ; which others denied. gatee ſhall 
. have reme- 
An Executor by wrong ſhall bedrawn gy by ac- 


to account before the Ordinary, ſaith <vuntin the 
Spiritual 


Moyle Juſtice, But ſaith $. German , h2 court. 


may not force any to account againſt the 13 5-4-f-3- 
| Moyle. 
O:der of thz Common Law ; ( not ſheiv- , x 7.15. 


ing whatthat is.) And temp. Edz. the 4, ar ag 
it is ſaid, at leaſt by the Reporter, that Doa.&Scu. 


after the Will proved, the Ordinary hath 7%* 


2T Eo4+ 22, 
no more to doe : quod non credo. PlowdeCome 


Alio of the Oath of an Executor di- 544: 4 H+ 7+ 
I6, Kelw. 
vers Books tell , but not to ſuch purpoſe Kep. 64. 2- 


2$ Swinb. but truly to perform the Will. 


The Office of 


pr EEE 


CHAP. V. 


what things ſhall come unto Executors, and 
be Aſſets in their hands,and what not. 


HE things which ſhall come to Exe- 
cutors are of great multiplicity, and 
would make a large and confuſed heap if 
tied together in one bundle or lump, I 
will therefore divide and ſort them out 
in parts, after the beſt mannerI can. Firſt, 
we wil: divide them into things Poſſeſſo- 
ry,or actually in the Teſtator ; and things 
in Action, or not actually in the Teſtator. 
Secondly , the Pofſeſſory into Chattels, 
real, and perſonal 3 or 8 ſome leſs pro- 
perly expreſs it) movable , and immo= 
vable, 


Of Chattels real poſſeſſory. 


Heſe may be divided into two kinds, 
viz.. living, and not living; The li- 

ving are not many and various. 1, The 
Wardſhip of the body of another (be it 
by reaſon of a Tenure of the preſent Ow- 
ner, or by Aſſignment from the King or 
other Lord of whom the Tenure was ) 15 
a Chat- 


[he 
eit 
VV - 


at- 


an Executor. 


a Chattel real, not perſonal, though it be 
an intereſt in the perſon of another ; but 
it js in reſpe& of a Tenure of Land or 
other Hereditament, and is for years, viz. 
during the Minority, or till Marriage had, 
and ſos real. Next,a Villain for years (as 
by Grant for a term from him that had 
the Inheritance ) is a Chattel real, As for 
an Apprentice for years, it is by Cuſtom, 
as I take it, that he goeth or is derived to 
Executors : Bur, for reaſon after ſhewed,lI 
think this Intereſt be not in the reality, 
but in the perſonality rather. So of a 
Debtor in Execution tor Debt, the Inte- 
reſt in him , or perhaps more properly in 
his Liberty,is not, as I conceive, (tor rea- 
ſons which after I ſhall expreſs) a real, 
but a perſanal Chattel, The like Laiv of 
a Priſoner taken in Wars. As for Fiſhes 
ina Pond, Conies in a Warren , Deer 
in a Park, Pigeons in a Dove-houſe, 
where the Teſtator had the Inheritance, 
or but for life, in the Pond, Warren, 
Park and Dove-houſe, they are not 
Chattels at all, nor to go to the Execu- 
tors, but to the Heir , with the Inheri- 
tance, If the Teſtator were but a Ter- 
mer, they are 'to go to the Executor but 
as acceſlary Chattels , following the foe 
0 
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of their principal, viz. the Warren, Park, 
Dove-houſe, Pond, &c. 

The real Chattels not living are e1- 
ther in Houſes or Lands moſt uſually, and 
that three ways. Firſt, by Leaſe for 
_ Secondly, by Wardſhip of Lands 

eld by Knight's-Service. Thirdly , by 
Extent upon Judgments, Statutes, or Re- 
Ccognizances ; or in things iſſuing out of 
Houſes or Lands, as Rents,Commons, E- 
ſtovers, or ſuch like. But where an In- 
heritor reſerves a Rent upona Leaſe- for 
Por, this ſhall not go to the Executor, 
at to the Heir , with the Reverſfion, 0- 
ther then Arrerages of it behind at the 
death of the Teſtator. Alſo Commons, 
Corodies for years, Advowſons, Tithes, 
Fairs, Markets,Profits of Leets, and ſuch 
like , which the Teſtator had for years, 
all rvhich may accrue any of theſe ways 
as thz firſt, are Chattels real. Yea, 
one fimple Preſentation to a Church, up- 
on the next Avoidance 1s a real, and 
not perſonal, Chattel , before it come to 
be void z and what then it is we ſhall 
after ſhewv. And the title accrued to 
the Crown upon Attainder of Felony, 
where the party held not of the King, 
VIZ the Annum 5 Diem & Vaſtum, that 
is, 
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is, power not onely to take the profits for 
a year, but to waſte and demoliſh Hou- 
ſes, and to extirpate and eradicate Trees 
and Woods, is buta Chattel ; and there- 
fore though granted to one and his Heirs 
by the King, yet ſhall go to the Executor, 
and not to the Heir, 


Some doubtful or leſs clear Caſes touching 


Chattels real. 


| where we ſpeak of Wardſhip, it 
is not to be underſtood of Wardthip 
by reaſon of Soccage tenure, for that go- 
ethnot to the Executor, but he ſhall be 
next Guardian who now after the death 
of the firſt Guardian ſhall be next of 
kin, if the Ward continue under 
fourteen years old; elſe he is out of 
Wardſhip, Secondly, if one have a 


Leaſe 'for three lives to him and his Aſ- 


fgnes, this is no Chattel , nor ſhall-go to 
the Executor , nor to the Heir, but to 


him - who firſt enters and claims it as an 
Occupant, if no Affignment be in the 37 4gy.r. 


life of - the. Leflee made : Contrarily of 


a Leaſe for many years, if three, or more 


or-lefle, ſo long live, this is a Chattel, 
and ſhall go to the Executor, So an Extent 


upon 
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upon a Statute, yet it is delivered to the 
party as a Free-hold, viz. ut /iberam te- 
nementuw ; but that onely makes 1t to be 


guaſs liberum tenementum as tothe main- 
taining of an Aſhſe, if wrongfully put 


. out. Where one is ſeiſed in the right of 


his Wife of Land or other Heredita- 
ment, and is attainted of Treaſon or Fe- 
lony, the profit thereof accruing unto the 
Crown 1s but a Chatrel 3 and though the 
King grant it to one and his Heirs, yet it 
ſhall go to his Executors. And uf one 
having a Leafe for many years, viz. 100, 
500, or more or leſs , doth deviſe and 
bequeath the ſame to 4 and the Heirs- 
males of his body , and for want of 
ſuch Iflue to B and the Heirs-males of 
his body, and dieth, having Iflue a Son ; 
the Term ſhall not go to his Son, but 
to his Executor or Adminiſtrator ; for 
it cannot be made a matter- of Inheri- 
tance. So if A had died without Iflue 
Male, the Term ſhould not have gone or 
remained to B, but to the Executor or Ad- 
miniſtrator of 43; as was lately adjudg- 
ed in the Exchequer between Sir Rober: 
Lewknor and Mrs. H anzmond. So of an 
Adyowſon, or any other Hereditament, 
eranted or deyifed to one and his mt 6 
ot 
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for 100 years : or if ſuch a Termer grant 
a Rent out of the Land to A a 


cutor , and not to any Heir ; for it being ; 


derived out of a Chattel , cannot be any Plow.Com. 
Free-hold or Inheritance, but is it ſelf a *# 


meer Chattel. Parts ſequitur ventrem. 


Of Chattels perſonal. 


PEcſonal Chattels, or goods moveable, 
are alſo in like manner to be divided 
into quick or dead. The quick are 
Cattel of all kinds ; as Sheep, Horſes, 
Kine, Bullocks, Swine, Goats, Geeſe, 
Ducks , Poultry, 8c. There may be 
alſo in living Creatures reaſonable an 
Intereſt as in a Chattel perſonal 3 as 
in the perſon of a man taken in Execution 
for Debt. And this I hold to be in na- 
tare not a real, but a perſonal Chat- 
tel, (as before was touched) for that Debt 
is the root of it, and the body is but a 
pledge or gage , diſchargeable inſtant! 
= Payment, Releaſe , or other Dit- 
charge of the Debt, Like Lay of a Priſo- 
ner taken in the Wars ; for Mn” and 
tnere- 


| NIS 39 E.3437- 
Heirs,or the Heirs or Heirs-males of his 32 7: 
I 


body ; yet ſhall the ſame go to the. Exe- = 
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No. na, br. therein, as in a Chattel, hath the party 
88.Keg, 0s 4 . : . hs : 
rig f x02, 41egal intereſt : as appears by a Wru of 
There is Treipaſs in that Regiſter for taking a- 


that the pri- \Vay a Priſoner, viz, Q are quendam Sco- 
routes _ tum Priſonarium ſuum cepit , &c- And 
for biz: NOce lately,viz,. in the time of King Hey, 
ſom.Bro-0; the $ta, the King himſelf, upon the win- 
tit Proverty MINS of Bullen, bought divers Priſoners of 
38, his Sabjets. And by a Statute m thz 
: bzemnning of Hex. the 6, his time this 

Intereſt 1 a Priſoner 15 mentioned as 

valuaabl2, and coming from one King un- 


to anothzr ; therefore,doubtleſs, ſhall go 


"'x86.c.5, from Teſtator to Executor by death, and 


not to. be infranchiſed or freed thereby, 
The intereſt which one hath in an Ap- 
prentice I take to be rather perſonal 
then real , 'though for years, becauſe 
not ſpringing vut of any real Root, as 
Wardſhip and Villainage do , but. out 
of a meer Contract, As for a Servant 
whoſe Miſter is dead, doubtleſs he 1s le- 
gally diſcharged, and is not Servant ei- 
ther to Heir or Executor : but meet and 
honeſt it is that one- of them continue 
him in ſervice, till a-fit time of providing 
for him a new Maſterz and fit for him, 

not to depart ſuddenly. 
Now tor things. perſonal without life, 
theſe 
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theſe are evident, viz, all Houſhold-ſtuff, 
Implements and Utenfils, Money, Plate, 
Jewels, Corn, Pulſe, Hay, Wood felled 
and ſevered from the ground, Wares, 
Merchandize, Carts, Ploiws, Coaches, 


Saddles, and ſuch hke moveable things. 


More doubrfull Caſes tonching things 


Perſonal. 


| ag touching things. living... If the 108. 4, 14; | 
' > Pio I5, Corne of 4 
Teſtator had any. tame Pigeons, or 157 Come of Þ 


Deer, or Conies, or Pheſants, or Partrid- 
ves ; theſe, as well as Chickens, ſhall go 
to the Executors : (o, though not tame, 
it they were taken and kept alive in any 
Room, Cage, or like Receptacle, as Phe- 
ſants aad Partridges offen be ; ſo. Fiſh in 
a Trunk , as alſo young, Pageons., though 
not tame, being m the- Dove-houſe, not 
able to fly ont 3, yet. their Dams, the 
old ones, thall g0..ro the Heir. with the 
Dove-houſe. And .1t, the Teſtator ' had 


any reclaimed Hawks, they alſo as Chat- © 


tels perſonal ſhall, go, to the Executor, 
becauſe they are things commonly vendi- 
ble. And whereas Hounds, Grey-hounds, 
and. Spaniels be .,ndt-. ſo commonly 
bought and ſold , nor.ſo anciently - have 
been 5 yet are they ,now groin to be 

G a Mers 
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a Merchandiſe, and why not ? for al- 
thongh they be for the moſt part bur 
things of pleaſure, that hindereth not but 
they may be valuable, as well as Inftru- 
ments of Muſick, both tending to delight 


i! So an Hun- 
#; rer's Horn,a 


I Fautkoners and Exhilarate the ſpirits ; a cry of Hounds 


|] Lure, hath, to my ſenſe , more ſpirit and vivac1- 

It ty then any other Muſick. Add hereto, 
that there may be ſome profit and advan- 

Hares, tage Fotten by them , both quoad adeptio- 

= hy Plic- ner boni, & ademptionem mali, the get- 

nts, Par. _- 

tridees, wild £109 of ſome good food, and the preſer- 

Ducks,S. ying of others, as Lambs, Conies, Fiſh, 

are good © pg tp” 

meat, = Poultry, by killing Foxes, wild Cats, and 
others , which deſtroy them, And we 
know that money- is recoverable in Da- 
mages for taking away ſuch, or a Maſtift 
ſerving to keep an houſe ; ſo of Ferrets, 
tocatch Conies, 8c. Therefore they are 
valuable. But it may, perhaps, be obje- 
&ed, that none of theſe above are Cattel, 
and therefore ' nor repleviſable , conſe- 
quently, no property in them 3 for when 
more then one living Cattel is diftrai- 
ned, the Replevin is to be by the name of 
Averia, ſignifying Cattel. For anſwer, 
notto infiſt that 'orne may have property 
in divers things whereof no Replevi l1- 
eth, as Corn or Hay not in Sacks nor 

Carts, 
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Carts, Money not ſhut in bag nor box,&c, 

I farther ſay , that even the word Averis 

may be applied to theſe : for ſo I find to 

Hens and Capons in the Book of Entries, 

viz. inthe Writ of Curia clandenda,wnhere Fol. 142, 

the Plaintiff complains of the Detendant's 

not making his Motnds, per quod Averia 

ipfprs A, viz. Capones, Calline, & alia As 

veria ipfins A, that is, \vheredy his Cattel, 

viz, Capons and Hens, and other his Cat- 

tel, care into the Plaintiff's houſe and 

garden to his damage, &c. And both New- 

pore and Newdigate hold that a Writ of 

Replevin lieth of ſuch things. Though | 

Brudenel were of contrary opinion, yet he Her-8. f. 3. | 

alſo aeld an Action of Treſpaſs maintain- 

able for taking of them, and theretore ad- 

mitted a valuable property in ther. Now 

comme we to things without life 3 and firſt, 

to thoſe abroad 1n the fields, Put the caſe 

that 4 man dies in Ja/y ( before Harveſt I 

mean) ſeized forlife, or in Fee or Tail, in 

his-own right or his wife's, or eſtated for 

years of Land- mm the right of his 

Wife being ſown with Corn or any 

manner of Grain , the common ſaying is, . 

Quicquid plantatnr ſolo, ſolo cedit : yetthis 

ſhall go to the Executor ofthe Husband, 

and not to the Wife or Heir, who ſhall 
G 2 have 
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have the Land, but Hay growing, viz. 
Grafle ready to be. cut Gon , Apples , 
Pears, and other Fruit upon the Trees, 
ſhall go to the Wife ; as alſo if they 
i had been upon a man's own Land of Inhe- 
I <= ritance, they ſhould go to the Heir, 


' parſnips, though the Corn ſhould go to the Execu- 
1j; Landſown tor, . The reaſon of difterence is, becauſe 


wh wh 
ripe Coro. this' latter comes not meerly from the 


Soil without the induſtry and manurance 
of man, as the other do: and I take Hops, 
though not ſown, if planted , and Saffron 
and Hemp, becauſe ſown, to pertain. as 
Cornto the Executor, All thoſe yet ſhall 
paſsto one to whom the Land is ſold or 
conveyed, if not excepted, though never 
ſo near reaping, fellmg, or gathering, But 
what if the Wife had the Leaſe for years, 
as Executor to ſome former Hushand or 
other Friend, and the Husband after ſow- 
ing dies-? who then ſhall have the Corn ? 
For bewas Certainly the Corn ſhall go to the Execu- 
i were, torof the laft Husband, at leaſt ſo much 
as 1s more then the year's value of the 
Land , or the making it up by addition of 
other things ; for the value is to be Aſſets 
for payment of Debts and Legacies, Put 
tne caſe again , that the Husband and 
Wife were joynt-tenants -of the we 
| then 
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then.the very Corn / growing ſhall ſur- 


vive to ner together.wath the Land ; iand L-. _ 


though the Husband ſowed it, yetſhall it have conve- | 


not 20 to his Executor. Being in confide- Met appa- 


. rel. 33 H.b, 
ration of things growing on the ground, zr. 2 Ez. © 


let us not forgetto think of Trees {old by PY*: 
F $ ſeiſed of the Inheritance of the Land 


.toF D, who dieth before felling; this 


Intereſt is a Chattel, which thall go to the 
Executor,and not to the Heir of F D : but 
ſome colour may be that theſe ,. becauſe 
fixed to the Soil and Free-hold, are real 
Chattels, as the intereſt m Land is, and 
not perſonal, ' So alſo of Trees excepte 
ed by him who ſelleth the Inheritance of 
the Land. But in both Caſes I conceive 
this Intereſt to be perſonal, and not real z 
for that, as it is a propriety of Chattel in 
the Vendee ' or - Vendor with excep- 
tion , it ſtands. in conſideration ſevered 
and abſtracted from the Soil or' Ground 
where the Trees groiv , though the 
Trees be not a&ually ſevered by the Axe 
from their Mother Earth. But if the Leſ- 
ſor for years or life. do except the Trees, 
cheſe continue jparcel of the Free-hold 
and Inheritance. And after Corn reap- 
ed, and before Tithe ſet out, the .Inhe- 
ritor of th? Tithe dying , T1-think the 
(x 3 Exe- 


: 
og 
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Executor, and not the Heir , ſhall have 
the/Tithe after ſer out, 

Now let us come home to the Teſta- 

dl tor's Houſe, and ſee in and about it, 

[| of twat, Some doubt: what pertains to the Heir, 

WW pote02s * and what to the Executor. Queſtion hath 

W Houſc,q2 E beenof old, and of late, touching Cp- 

| thats pers , Leads : Furnaces » Fats for” Dy» 

ers or Breivers , Palcs, Rails, Glaſs 

in Windows, Tables, Dormants, Wain- 

ſcots,” 'Doors, Locks, Keys, and ſuch 

like, 'to whom theſe ſhould go, whe- 

ther tothe Heir or Executors, And in 

the latter end. of Henry the ſeventh his 

l time,” an. Executor' 'taking a Furnace 

[' 21 H74f42T. which was fet'in 'the middfe of a houſe, 

and. not fixed to any Wall , the Heir 

bronght an Aﬀtion of Teeſpaſs againſt 

him tor ſodoing z and'it was djudged tor 

the Heir, viz. that this was to goas part 

of the Free-hold :andInheritance to the 

42 E. 3. 5,6, Heir. - And lang before, in Edward the 

third' his time, it was debated , whether 

K were: Waſte ina Leflee to remove or 

take "aivay'a Furnace, ornot : But I find 

no opinion delivered by 'the Judges. But 

m the late Queen'stime, Jaſti ice  Watmſly 

£119 that! the Lord D,zy's opinion was, 

Feat whzre the. Furnace is uot fixed-to the 


Wall; 
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Wall, the Leflee might within his Term 
take iraway. Contrarily, if it were fixed 


to the Wall ; for then it ſtrengtaneth the #37. Elz, l 
houſe. And yet, notwithſtanding it might —_— 


be in the one Caſe ſo removed by the 
Leflee, yet it is not there, as he ſaid, a 
Chattel perſonal or moveable , ſo as it 
is attachable, And there the Caſe being, 
that a Clothier, being a Termer of an 
| houſe, had fixed a Copper to the Wall, 
with Looms and Pricks neceſlary for 
his Occupation 3 a Judgment being had 
againſt him, the Sheriff delivered the 
Copper in Execution as a Chattel , and 
after the Leſſee took it up, and it was 
taken from him by virtne of the Exe- 
cution : whereupon he brought an A&i- 
on of Treſpaſs, and by all the Judges 
the Action was maintainable. And 
whereas it was found by the Jury, that 
by the Cuſtom of Kent the Leſſee might 
remove ſuch a Copper ; Juſtice Beay- 
mont ſaid , that without any Cuſtome a 
Lefſee might ſo doe at any time during his 
Term. But itis tobe noted in the (aid 
Caſe, that the Furnace was by it ſelf deli- 
vered as a movable Chattel,and not as part 
of the houſe ; for that was not meddled 
withall, nor at all delivered in Extent, (as 
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m the Caſe between Miles and Prat, 
where both Houſe and Copper were deli- 
vered upon a Statute ) thz Houſe belike 
being. held - 2 ſuch a rack-rent, as that 
the\party did not defire to have it, for he ' 
might have had the whole being a Chat- 
tel, and ſo have uſed the Copper during 
the term, . And as touching all other fixed 
things, the Luv was taken in the ſaid 
caſe.1n FH. 7. his time: to be all one as in 
the caſe of the Furnace, viz. that they 
ſhould go to the Heir ; ſave onely that for 
Glaſs'1n the windows, Pollard ſaid it was 
otherwiſe, viz. that that ſhould go to 
the Executors, which none tnere denied, 
But fince, in the late Queen's time, it was 
otherwiſe reſolved touching Glaſs, that 
it{hould not. go to the Executors, and the 
like. was there ſaid touching Wanſcots, 
and ſo; alſp bythe Lor1 Anaerſon in the 
ſaid cafe of 4-ſftin. And touching Poſts 
fixed, for that - they bs parcel of the 
Free-niold, fo alfo of Mill-ftones, An- ' 
vils, Doors, Keys, Windows,none of theſe 
be.Chattels, but parcel of the Free-hold, 
or thereto pertaimog ,- therefore not the 
BxEcutor's.: i. I 

Now: ta come to Gardens al:o : 
wh:reas I before laid down a difference 


bad 
# \. 
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etwixt things ſowed, or not arifing from 
he Earth without manuring”, , and ſuch 
Þs grow of themſelyes ; it will thence be 
oncluded that the Roots of Carrots, 
arſnips, Turnips, Skerrets, and ſuch like, 
omg and ariling from yearly ſowing, 

uſt go to the Executor , and not to the 

elrz th2 caſe being ſo, that the Gardner 
and Sojver had the Inheritance of the 
Garden or Soil, Nov though in moſt pla- 
ces this can rarely be a queſtion of value, 
yet about London and ſome great Towns 
it may, and therefore is not unworthy of a 
line or two, a thought or two, the rather, 
tor that the reaſon of this caſe may give 
Ight touching right in other caſes. And, 
in My opinion , theſe (notwithſtanding 
there 1s a ſolving and manurance to ge- 
nerate them and cauſe their being ) ſhall 
2G tothe Heir, and not to the Executor, 
My reaſon 1s, for that the thing af profit 
is the Root which is hidden in the 
ground, and I hold it no reaſon, nor a- 
greeable to Law , that the Executor 
thould dig and break the ſoil and ground 
ta ſearch for her entralls : he is to Con- 
tent himſelf with that which 1s above 
ground, as Melons of all kinds, and the 
like, whoſe traitis above the-ground 3 but 
as 
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as for Artichokes, though the fruit be aÞnt 
bove the ground, yet 1 think they havgſolc 
not ſuch yearly ſetting or manurance a 
ſhould ſever them 1n intereſt from the 
Soll, therefore they (hall go wath it tc 
the Heir. De 
Let us nov conſider of things, thoughlſce 
not fixed to , yet uſually kept in houſes,ÞHe 
viz., Writings and Evidences, whereaboutf tic 
g2nerally no do1bt can be, but that they] be 
tollow the interelt of the Land : fo as if th 
tney touch Inheritance , they pertain to] ax 
the Heir 3 if but Terms of years, Goods, | q 
Chattels, or Debts, they pertain to the | rs 
Ex2Cutor : yea ſo do Statutes and Bonds | tt 
11 Law, (howſoever otherwiſe in equity } | v 
though they concern the aſſurance and en- | c 
joying of Tnheritance purchaſed, What | £ 
y 


if 4 mortgage the Inheritance of Lands 
to B, upon. condition of redemption by 
paymeat of fhve hundred pound to B, his | : 
Heir , or Executor, and B dieth, the | 

2eds being delivered into his hands ? 
nov th2 Heir , not the Executor , ſhall 
hive them ; for though thz money may 
be payd to th: Executor, yet ( mean- 
time ) thz- Lind deſcends to the Heir, 
nor 1s there any Dzbt” to the Executor, 
for A my chaſe to, pay, or not, Pat it 
ON 
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aÞn the other fide , that the Land had been 
1vgold for five hundred pound not paid to | 
2 agl4, but a Condition, that if not 5 to | 
thahim, his Heir or Executor, by ſuch a day, | 
t toſthen to re-enter ; and A dieth : here is a | 
Debt to the Executor, and no Land de- 
whtſcended to the Heir of A, yet ſhall the 
es,[ Heir have the Deeds , for that a Condi- 
out] tion is deſcended to him. Queſtion hath 
ey been touching Boxes and Cheſts wherein 
it} the Evidences concerning Inheritance 
to] are: and although the better opanion in | | 
's, | our Books doth pitch upon bis diffe- j 
Ie | rence, that where they are ſealed up , 
Is | they ſhall pertain to the Heir , other- 
) | wiſe, where not ſealed 3 I cannot con- 
= | ceive that'difference to be /grounded on 
it | Food reaſon}; but rather think that Boxes, 
s | which have their very creation tobe the | 
Y | houſes or habitations of Deeds, ſhould, 26 -— A 
$ | as appurtenant to them , go to the 18£4-3-4. 
) 
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Heir , whether ſealed or not. On the ? 7? | 
other 6de , Cheſts made for other uſes, | 
viz,, the keeping of Napery or Ap- | 
parel, ſhall not, as I conceive, be taken | 
as appurtenant to Evidences becauſe ſome ,, 1... 
bein them, for ſo may other chings alſo uſe that way f 
be : Nor as touching them can ſealing be Þak< adit | 
of avy effect, but rather locking and not nat. 


locking 
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locking mult make the difference touch- 
ing them, if any difference by incloſure,” ' 


CHAP. VI. 


Of things not atually in the Teſtator, but 
accruing to the Execntors by or after the 


Teſtator's death. 


Heſe be of divers ſorts : the farſt and 
chief whereof are things gotten and 
acquired by Action or Suit 3 ſecondly, 
by Condition or Covenant without Suit; 
thirdly, by Remainder, 


Of things in Action. 


O ſpeak firſt of the firſt , itis clear 

that Debts dueto the Teltator, be it 

by Bond, Statute, or Judgement, or for 
Arrerages of Rent, are not Aſſets to 
charge the Executor untill receipt of 
th?m : and it 1s clear that the Action to 
recover theſe doth pertain to the Execu- 
tor , and that the Debt and dammages re- 
covered ſhall be Aſſets tocharge the Exe- 
cutor. So alſa of Aﬀtions of Derinue and 
of 


ay Executor. 


-þ.Þf Covenant for any thing perſonal, or a- 
y Chartel real, Leaſe, Wardſhip, or the 
ike, But perhaps ſome will 
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A Church of 


the Teſtat. 


Inher, be- 


t of come void 
doubt of come voi 


— [Covenant touching Inheritance, 9iz. the comes to 


aſſurance of Lands, or enjoying thereof 

free from this or that incumbrance, or the 
4+ [like : Yeteven in thoſe caſes, if the Co- 
yenant were broken in the Teſtator's life- 
time , 1 think clearly the Aion. 1s ac- 
crued to the Executor, for that his Teſta- 
q | for was to recover dammages in the Adtt- 
4 | 9\ of Covenant for that breachzand he de- 
ing intitled to theſe dammages as princt- 
pal, and not any acceffary thing 'in that 
Action,the Lay hath caſt that Ation upon 
the Executor. And that is the cauſe why, 
if Waſte be commirted in the life of the 


JS s 


dieth, his Heir can have no Action for 
this Waſte, viz.. becauſe he cannot reco- 
ver the treble damage 3 ſoneither can the 
Executor have it, for that he cannot reco- 
ver /ocum vaſtatum , the place waſted, the 
Inheritance whereof is in the Heir. 

That thz Executor at the Common 
Law could not maintain an Action of 
Treſpaſs for goods of his Teſtator taken 
away in his life-time, ſeems to be impli- 
ed by the Statute in the time of K, GE 
the 


the Extc, a9 
a thingin 

AXQtion 3 but 
is not Aſſets, 


for not yen- 


dible. 


Leflor by his Leflte, and then the Leſſor | 
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And the like the third, Which gives ſuch Action. Yen 
Executorsof IK ſeems that a Replevin was maintainJhat 
| Budo able by the Executor, art leaſt in ſome caſe 
| 6s. ſes, for 200ds taken or diſtrained mn theta 
| - E. }Fit. Teliator's life-time, But in caſe the Diaſet 
ſreſs were tor Rent ot Service, it is ſat| 
a little after the making of that Statute, 
\ that the Lord may not now avoiv for his 
| Rent or Service, becauſe his Tenant 1s 
dead, but mult ſet forth the matter, and 
thereupon juſifie to excuſe himſelf from 
anſwering damages 3 and the Executor 
| ſhall by this Action recover the Cattel 
or Goods, and that by the Common Lay, [tt 
ſaith the Book , though the Statute of | ! 
c 21-meat; F{ar/ebridge had never been made , for | 
ar H,6, x. thatthe propriety remained in the Teſta- 
put Mark» tor. Note, it ſpeaks not at all of the 
tra, ſaid Statute of 4 Edward the thitd. But 
Nenton 1n the time of King Henry the 6, 
would haye it, that the Executor in that 
caſe ſhould not have a Replevin, but an 
x Action of Treſpaſs growided upon the 
| ſaid Statute, viz. 4 Edn.3. which me- 
thinks cannot be by any means , by rea- 
| ſon of the Statute of Marlebridge, cap. 3. 
| Non ideo puniatar dominns, Cc. for the 
# H8.c:ry, EXCcutor, as well as his Teſtator, is there- 
4£,3- byreſtraitied, as I think, from the Acti- 
on 
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Yegn of Treſpaſs againſt the Lord. As for The.B-of | 
ainfhat no Avowry can be made upon the and $te's 
-caſenant , that 15 nov remedied by a late Caſe M. 32 
theKtatute, The other Statute hath been ta- -t , woah 
Diken to extend to other things then goods Ravith- 
aiſmoveable : for where a Church becom- gard.y #4. 
ue fing void , a ranger preſented thereun- 7&7 H. 4. 
hisſfto wvrongfully;and the Parrondied ; it Was Fim,Titd, 
 iseſolved in the late Queen's time, that #* <a»? 
ndfſthe Executor might by the equity of the meerly it 1i- 
pmſſſaid Stature -maintain a Qzare impedit, ©Þ,net- 

LAT +. 
tor But whether an Action of Treſpaſs lieth This Periam 
tel for an Executor againſt him who ſpoiled J=# £ie ve- 
Y, the Teſtacor's Corn, | Grafle, or Wood oully urge 1 
of | growing, hath been queſtioned , but no- j mak Calc 
or | where reſolved ro my knowledge. 1 wy 
1« {| think it may lie with ſome difference, 

e | Firſt, for that the Statute of 4 Edynard 
i | the third doth not onely ſpeak of 
5. | Goods carried away , as limiting the 
© | Lav to that Treſpaſs ſolely and particu- 
a || larly , but ſpeaks generally of Treſpaſs 
e | done. to Teſtators 3 and then brings in 
thar particular of goods, as one Inftance, 
- | Now there be many Caſes of inſtances 
. | or enſamples given in Acts of Parlia- 
> | ment, which: yet do not refiram the 
remedy or Parvieu to that particular, or 
from extending to other Caſes of like na- 
kure. 
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ture. Thirdlyzthe Stat.ſpeaks of Treſpaſle 
remaming unpunithed , which it meant t 
redrefle : But it ſhould till leave man 
unpuniſhed , if it ſhould have no large 
extent then to that one fingalar Tre( 
paſſe 'of Goods taken away, viz. move 
ables. Again, the Teſtator was clearl 
intituled to a recovery of dammages fo 
this other Treſpaſs , Which if he had rc 
covered, ſhould have come to Ins Exe 
cutor : Yea, the things themſelves, all, 1 
telled in the Teſtator's life , and part 
thongh not telled, ſhould have come t 
the Executor therefore alſo the damma 
ges recoverable in lieu thereof , out © 
which ( recovered) the Debts and Lega 
cies of the Teſtator are to bz ſatisfied. 
Beſide, this. ACtion of Treſpafs is a thing 
ſevered from the ſtate of th Land, fo as 
if the owner thereof had, after this Treſ- 
paſs done , aliened the Land-, yet. had 
not this Action: remained to him, as I 
take it clearly. And why not, as well as 
where a Treſpaſſe 1s done upon. the 
Lands of the Leflze, and then: the term 
expires? this doubtleſs doth not take a- 
way his Action nor his Executor's, But 
methinks here may be ſome diffrences 
probably taken : as firft, bztween a Ter 
paſy 
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paſs in deſtroying or taking away Corn 
growing , and a Treſpaſs 1n Graſs or 
Wood growing, For the firlt being of 
. that nature, as that, though the Oivner 
had a ſtate of Inheritance 1in the Land 
whereon it groweth , and ſhould have 
died before ſeverance and felling , yet 
it ſhould have gone to the Executor, and 
not with the Land to the Heir ; there- 
fore doabtleſs doth thz Aion for de- 
XTroying or taking away thereof accrue 
by the operatiory of Law: to the Executor, | 
in tieu of the thing taken or deſtroyed. 
Otherwiſe, perhaps, of Wood or Graſs, 
which by the Owner's death ſhould have 
gone to the Heir, and not to. the Exe- 
cutor. . And yet hzre-again another dif- 
ference, methinks , may be betwixt Graſs 
and Graſs, viz. betwixt that in Paſture 
and that. in Meadow ., yearly mowed 
and turned into Hay ; not left tobe con- 
ſumed by the mouths of Beaſts , as that 
pong Paſture :; For as the Law di- 
ſtinguiſheth between theſe Soils, it gives 
precedency to Meadoiy , and makes it 
waſte fora Leſſee to ploy it up, not ſo for 
Paſture, Yea, Tithe is paid of Hay, but 
not of ' Graſs growing in Paſtures : ſo the 
Megdow-graſs, being inthe Owner's pur- 
H poſe 
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Atleaſt, me- 
thinks, AQi- 
on upon the 
Caſe here 
and before 
ſhould be 
maintain- 
able, 
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poſe and intention as a thing ſevered 
from the Soil, thould,methinks, ſo be alſo 
in the eye and eſtimation of the Law, and 
therefore ſand in a different Rate and ac- 
count from Paſture-graſs. 

- A. third difference may be in the man- 
ner of the Treſpaſs, viz. Where Meadow- 
eraſs is eaten up with Cattel by a Tre(- 
paſſer, and where by bim moved and 
carried away as Hay : for in this latter 
Caſe an Action of Trever and Converſion 
for ſo many Loads of Hay is doubtleſs 
maintainable by the Executor 3 though it 
jhould be admutted thac in the other caſe, 
of conſumption by the mouths of Beaſts 
wittiout ſeverance, no Aion ſhould be 
maintainable by the Executor 5 which yet 
I admit not, but think the contrary pro- 
badle. : 

For when Meadow-ground whichyear- 
ine generat her- 
baws) ſhall de ready to be delivered of her 
burthen, if a ſtranger putin a herd 'of Cat- 
tel, which ſrvallow -up and cread down 
this fruit of her Womb before the Mower 
with his Siche come as a Midwite to help 
her delivery, if thenby the haſty death of 
the Owner, before Attion brought, this 
great Treſpaſs ſhould be diſpuniſhable, it 


Were 


P 
1 
ly 
P 
x 
15 
it 
re 


a» Executor. 


were contrary, as methinks, to the pur- 
poſe of the ſaid Statute, and a great de- 
teR in the Law. 

Yet here , perhaps , touching this a 
fourth difference may. be or ariſe out of 
the time ot the death of the Owner, viz. 
where he dieth before time of Mowing, 
and where notz for dato that in the 
former caſe, becauſe , if ſach deſtru&i- 
on or conſumption had not been, yet 
the Owner dying before ſeverance, this 
ſhould not have come tothe Executor, but 
have gone with the Soil to the Heir, that 
therefore the Executor, who-is not dam- 
nified, ſhould recover no dammages :; yet 
in the other cafe , the Owner living till 
afrer Hay-tinie clearly paſſed, viz. till 
the end of Aguf , methinks now, fince 
this fruit of the Meadow's Womb 
ſhould have been a Chattel ſevered, had 
not this Treſpaſſer made unlawfull pre- 
vention 3 therefore the Executor, to 
whom the ſame ſhould have come to- 
wards the performance of the Will, 
ſhould have, out of the ſaid Statute, an 
Aion and remedy reached unto him, to 
recover recompence in dammiages for this 
wrong done in retardationew E xecutionis 


Teftamenti. | 
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A fifth and laſt difference may per- 
haps be the (tate of the Owner : for 
A ro that where the Land 1s his Free- 
hold or Copyhold Inheritance, no Action 

ſhould be given to his Executor for Wood 
or Graſs taken or deſtroyed in his life- 
time; yet where he is but Tenant for 
years, Gardian, or Tenant by Extent, ſo 
as the very-ſtate in the Land was to come 
and is come to the Executor , ( together 
with quicquid Plant atur ſolo ) methinks 
the Executor ſhould have , together with 
the ſtate in the Soil, the Action to puniſh 
the Robber of or Treſpaſſer upon the Soil. 
Thus having ſcanned and fifted , to the 
beſt of my ability, all differences and 
circumſtances of this Point , how, far I 
am wide and wherein right 4/iormm-ſit 
judiciam, Or rather, Altioris eſto judicit. 
38.6. 3, Butthis1s clear, that whereſoever Execu- 
Littleton,fo. tors do recover any damages for Treſpaſs 
£14 Or Other wrong done to their Teſtator,the 
Sales Caſe Mony recovered ( at, leaſt if Execution 
of damm3- be had, or mony received ). will be' Aſ- 
ges in Na, | 
imped, re- le ets M their hands, as well as Debts reco- 
covere6;.  vered upon Bonds, or Bills, or, Lands dy 
Preſent=="> them taken in Extent upon Statutes, .Re- 
ment» Re COgnizances, or Judgments. Yea, without 
r3 E4. 3 CyCr having theſe moneys, Executors may 
TOO make 
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make them Aſſets in their hands, viz, by 
making Releaſes or Acquittances, or ac- 
knoivledgment of Satisfaction 3 for this a- 
mounteth to a Receipt, and chargeth the 
Executors towards the Creditors With the 
whole penal ſum, though haply they re- 
ceive.but part, as the principal, or ſome 
like proportion, 

Therefore there is great caution to be 
uſed by Executors in this kind, that unleſs 
they be ſure they have Goods ſufficient to 
pay all Debts and Legacies, they make no 
Reſeaſe,Acquittance, or Acknowledgment 
of ſatisfaction, for more then they receive, 
be it Debt or Dammages, 

And the like caution is to be uſed by 
them touching ſubmiſſion of Debts or dam- 
mages to Arbitrement, whereby di{charges 
of the ſame may grow : for the ſabmulſ;- 
onto the Arbitrement being their | volun- 
tary a&, although the Arbitrators by their 

Judgmene dodiſcharge the Debt or dam- {7P* 135 
mage in part, or in whole ; yet ſhall the 46 E. 3 
Creditors have like remedy. thereupon y;229%* 
againſt the Executors as if they had re- Ware im- 


OO 2. 
leaſed, or, which is more , received the Wie noe 
ſame. the Execu. 


Other Actions there be of Diſcharge, Haba. 
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which as the Teſtator himſelf in his life- ns ſize. 
H 3 time 9? "4 


The Office of 
time might have had , ſo may his Execn- 
tor after his death, viz. Writs of Error, 
Attaint, Diſceit, Audits Querela, Iden- 
titate nominis. But this laſt is given by Sta- 
tute, Whatſoever 1s regained by any of 
theſe ways as unduly loft by the Tefta- 
tor, ſhall alſo be Aſſes. 


Special Caſes pertinent to the 
Premiſles. 


. Chattels come to the Executors from the 

T eſtators, yet not Aﬀets, 

2. Afſets which be no Chattels. 

3. Things in Attion, and in the Perſ onalty, 
tarned into C hevvel real, & e con- 
tra, 


A® to the firſt , I exemplifie thus : 4 
makes B his Executor, and dies ; 5 
makes C his Executor, and dies : the 
Goods left by 4 to B as Executor far 
exceed his Debts. and Legacies. Or letus 
ſuppoſe no Debts nor Legacies of 4, and 
that B dieth much in debt above the 
Goods he leayeth, and did make no alte- 
_ of the roperty of the Goods of 4, 

but meerly et them to C his Ro 

ow 
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Now ſhall not the Goods which came to 
B as Executor of A,and ſo trom B toC, be 
liable in Law to pay the Debes of Z : yet 
in Conſcience methinks they ſhould, and 
that C ſhould not receive them to his own 
uſe, as in Lay he may , where 4 left no 
Debts, But if A, making B Executor, did 
alſo by his Will give him alt his Goods, 
and he in hislife-time made ele&ion to 
have them as Legatee, or by his Will did 
ſo diſpoſe of them, or appoint rhem- to go, 
as the Goods he had as Executor; t 
could not be otherwiſe given or diſpoſed. 
Nai by this ele&ion they were altered 
in rue from being his as Executor , 
and fo as his own Goods ſhould be liable 
to his Debrs. But things in Aion could 
not be ſo given or diſpoſe, viz. Debts, 
&c. Yet if Dwereimdebted to 4one 
hundred pound, and B his Executor took 
new Bond of him, or another for it, giving 
up the old Bond 3 now was it become his 
own Debt, and ſo ſhall ſtand in his Exe- 
Cugor. 
Another inſtance of this, thus ; If 4, 


Fo3_ 


Patron of the Church of D, grantto B the Or if a 


next Avoidance ,, the Church becomes x 


anger U- 
p inhis 


void , A dies before he preſents , hig life, and he 
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recorersin - of preferring his Son or Friend ; yet ſhall 
2s by Sale this Make no Aſſets in his hands for pay- 
was Conch, Ment of Debts , for that he could not 
32 & 33 E- laivfully take money to preſent. But if 
biz, Soneld 3 had died before the Church had be- 
Caſezin com, COMe void *, then, becauſe the Executor 
Jert porch, Might lawfully have ſold it , the value 
emerat "xſe ſhould be Aſſets in his bands, as 1 con- 
PER ceive ; except perhaps the Incumbent had 

diedſo haſtily after B, that the Executor 
had not time convenient to find out a 
Chapman and to ſell it. 
-It 1n the other Caſe a ſtranger had pre 
ſented, and got his Clark admitted, and 
the 'Executors of B had in a Q-a. imp. 
recovered dammages; the mony ſo recove- 
red ſhould have been Aſſets. Thus much 
of the firſt viz. that ſome things of the na- 
ture of Chattels may come to Executors, 
and yet notbe Aſets. 
Tonching the ſecond, viz. that ſome 
things may be Aſſets in the hands of Exe- 
cutors Which yet are no Chattels , 1 
thall give but two inſtances, Firſt, 
22 7-3.Br. where a man lJeaveth a Villa for years 
45.1fhe ie, tO his Executors , and the Villain pur- 
rbgry; chaſeth Land im Fee-fimple, and the Ex- 
ſ-:5 in the Ecutor entreth into the Land 3 1iow hath 
fcir? - he Fee-limple therein, and this Landis 
| Aſſets 
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Aſſets for payment of the Teſftator's 3 #:3-63- 
ole ita man by his Will give fy 
Lands in Fee to his Executors, ro be Feofiment- 
ſold for performance of his Will ; theſe ham cop. 
(before the money thereby raiſed) are 7%: -" - 
Aſſets both for payment of Debts and 

of Legacies, But if the Lands had been 

given to be ſold onely for payment of 

Debts , they ſhould onely be 4ſſers for 

that purpoſe, and not for payment of 
Legacies ; and ſo if it Were expreſs» 

ſed to be far payment of Legacies fingu- 

larly, this ſhould not be A4ſers tor 
Dedts, as I take it, For fince theſe are 

not Aſſets of their own nature, but ſo 

made by the Will and diſpoſition of the Sec 9 Eliz, 
Teſtator ; methinks they cannot be other- P77 234 
, wiſe nor farther Aſſers then as the 
Teſtator hath willed and diſpoſed, But 

though Lands thus given were Aſſet be- 

fore the Stat, 21 Hen.8. cap.5, yet how 

can it be ſo, ſince the very words of the 

Statute be, that if one do- will by his Te- 
Rament or laſt Will any-Lands, cc. to 

be ſold, neither the money thereof coming 

nor the profits taken ſhall be accounted 

as any of the Goods or Chattels of the 
Teſtator's 3 which I conceive to be all one 

as to ſay, that they ſhould nat be Aſet ? 

or 
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NP PR. —_— an pa =p Seni_ch IN to 
9 ED.264 have Aſs , the form of his Plea is , 
14 RD. 25 Onuod To habet bona nec catalla, KC. 
Yet ſince that Statute, viz. m the late 
ueen's time, the Law was twice admit- 

ted or conceived ſtill to be accord 

tothe third of Hex. 6. viz. that the 

deviſed to he fold, or the money thereof 
coming, thould be Aſſets. Indeed in net- 
ther of thoſe Books 1s there any mention 
of the clauſe in the ſaid Statute z and 
it 15 poſſible that it might be _—_— 
as i» other Caſes ſometimes bath hap- 
| pened, But caſting about how to reconcile 
J thoſe Books with the ſaid Statute ,. and 
not to ſuppoſe the ſame forgotten at both 
times, both at the Barre and Bench, 
( though , being but a ſhort clauſe in 
| the middle of a large Statute to other 
il ups ws. it might well ſo have been ) 
i at the laſt, though nothaſtily, I grew to 
'\f conceive, that the ſaid Clauſe being in an 
|| AR which limiteth the Fees of Ordina- 
ries, and. their'Scribes, according tothe: 
value of the Goods of the deceaſed, and 
| then bringeth in this Clauſe , that the 
| Lands willed to be fold ſhall not be ac- 
1 counted as"any of the Goods, &c. the 
[ Parhament meant thereby onely io: _ 
clude 
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clude them to this purpoſe , that they 
ſhould not be accounted as part of the 


| Goods in the valuation, according to 


which the ſaid Fees were tobe rated: and 
though the words be general , that they 
ſhall not be accounted as any of the 
Goods, &c. yet is it the more probable 
that the Parl. intended no farther then as 
aforeſaid; becauſe that Clauſe after the 
Fees limited in anſwerableneſs to the 
values is brought in by a Provi/o,via.. Pro- 
vided always , that if the deceaſed ywill- 
ed any Lands tobe ſald, the money nor 
frofits ſhall not, &c. And thus pomp 
it was underſtood and conſtrued in the 
ſaid late Queen's time z though nomen- 
tion be of any remembrance of that Clauſe 
or Proviſion in either of thoſe Caſes re- 
ported by the Lord Dyer, 

As for the third , viz. the changing of 
things out of the Perſonalty into the Re- 
alty, & & contra, I ſhewit thus : If a 
Debt were due to the Executor as Exe- 
cutor, by Statute , Recognizance , or 
yargmert , and he ſue Execution , and 

ave Landof the Dedcor's in Extent, now 
is the perſonal duty turned into a Chat- 
tel real. On the ather ſide, if ſuch an E- 
ſtate by Extent ,. or a Leaſe for years 
mortga- 
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mortgaged, come to an Executor, and the 
Debtor or Mortgager payeth the money 
due 3 now are theſe real Chattels turned 
into Aſſets perſonal. 


Another ſpecial C aſe of Equity oppopng Law. 


F Abe bound to B by Bond, Statute or 
Recognizance, for aſſurance of Land, B 
dieth, and the Land deſcends to his Heir 
or be it that B ſold the Land toC, and 
aſſigned to him the Bond,Statute, ec. yet 
mult the Suit or taking out be in the name 
of the Executor of B, and neither of the 
Heir nor Aſſignee. And that which is re- 
covercd or gotten in Extent will be Aſers 
in Law to charge the Executer,as I take it; 
yet in Equity it pertains to the Heir or Af- 
ſignee. Qzere, if the Executor meddle 
not, but onely ſuffer his name to be uſed, 


Of things come to Executors by Condition. 


Irft, we will conſider of Conditions 
bringing back to Executors Goodsor 
Chattels granted away by their Teſta- 
tors, Touching which there 1s no doubt, 
but if the Condition be any other then 


tor payment of money, or other things 
x Var 


the 
ney 
ned 
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valuable by the Teſtator or his Executor, 
the Chattels returning to the Executor are 
Aſſets in his hands ; - as put the Caſe a 
Leaſe for years, Horſes, Sheep, Plate, or 
other Chattel , were granted by the Te- 
ſtator to 4, upon condition that if 4 
did not pay ſuch a ſumme of money or 
doe ſuch other a& as the Teſtator ap- 
pointeth,&c.and thisCondition is not per- 
tormed after the Teftator*s death ; now is 
the Chattel come back-to the Executor, 
and his Aſſets. But the queſtion hath 
been, ( and perhaps may be ) where the 
Condition is, that the Teſtator or his Exe- 
cutors ſhall pay the money to make void 
the Grant, and accordingly the Executor 
after the Teſtator's death payeth the 
ſumme out of his own purſe , [not ha- 
ving any money of the Teſtator's in his 
hands : in this Caſe coming in queſtion 
tempore Hen. 7. it was reſolvedat the laſt, 
that this redeemed Chattel ſhould not be 
Aſſets , but be to the Executor as. his 
own proper. Goods; though at the firſt 
three Ju ges were of contrary opinion, 
viz,, that the Goofs redeemed ſhould 
be in the Executor - as Goods . of the 
Teſtator. And. truly I muſt confeſs, 
that I cannot yet finde good ſatisfaRti- 
| a” * 
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on 1n that Book's reſolution , except We 


ſhall take the Caſe there to be ſuch as 
that which is pat and reported by the 
Lord Dyer, tempore Hen. 8. viz.. that the 
money - paid for redemption was as 
much as the. full value of the Goods 
cy. 29 or mortgaged ; or elſe ſhall aq- 
mit the Caſe to be, that this redemption 
was not by payment at the day conditio- 
ned. As to the firſt, it were rare if any 
thould lend money upon a Mortgage , 
where the thing mortgagedis not of bet- 
ter value then the money lent 3 rare alſo 
that an Executor ſhould take care to re- 
deem with his own money that which 
ſhould yield no benefit or advantage to 
him, or his Teſtator. Let us therefore 
ſcan and examine the Point , fince the 
ſame may come frequently in uſe; and 
this we may the more decently do, be- 
canſe the Lord Dyer in the Margent of 
the Cafe by him reported , as aforeſaid, 
faith yr ray , that the ſaid other” temp. 
Henry the ſeventh was notar all adjudg- 
ed, hitnſelf having viewed the Roll, 
which he there ſets doyn , and the names 
of the parties. We will therefore put 
the Caſe thus : A poſſeſſed of a Leaſe 
for ſixty years of one hundred pur 
a 


ax Exccutor. 
and mortgageth it for . five hundred 
pos or be it that the Mortgage or 

ledge be of a Jewel or piece of Plate 
for half the value; and now before the 
day limited for payment and redempti- 
on A, having madeB his Executor, dieth, 
and B at the time and place maketh 
payment as was . conditioned : Now the 

ueſtion is, whether this Leaſe, Plate, or 

ewel, being worth much more then the 
ſum for which it was mortgaged , ſhall 
be in him wholly in his own right and 
to his own uſe, or partly, if not wholly, 
as Executor to A, fo as to be ſubject to 
the payment of Debts and. Legacies. 
Here it muſt be clearly admitted, that 
B was enabled to this redemption one- 


, came'to him and 
was derived'onely as Executor of 4. This 
being premiſed; it muſt needs follow, ( 4s 
ro meitſeems-) that the Condition wot- 
king and having his operation in the re- 
demption to deſtroy the Grant, Nort- 
gage, or Pledging, it muſt needs make 
theſe things again the Teſtator's —_— in 

ar 
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t4 quo prixs , and ſoto be in. RB as Exe- 
Ccutor 5 fince in that right onely he was 
antituled to take benefit of th2 Condition. | 
For what is it Which hindered , before 
this, from being the Teltator*'s Goods ? 
nothing certainly but onely the force 
and tirength of the Mortgage or Pledge. 
Now by the Redemption that is become 
yoid, and hath loſt its force 3 therefore 
.the _ of theſe things mult now 
needs be as if no ſuch Mortgage 
or Pledge had been , or as if it had at 
the firſt been void and of no force. 
Thus muſt the Condition work for | 
him who made it, viz. A- the Teſta- 
tor : and thoſe of the contrary opi- 
nion 1in the time. of King Henry the 
ſeventh do yet ſay , that by this Re- 
demption the Teſtator is ſo muchindebt- 
ed to the Executor as he disburſed for 
the Redemption ; which could ſtand 
with no reaſon, | unleſs by it the proper- 
ty and Intereſt ſhould be reduced to the 
Teſtator's behoof, That thus it is, 1s 
alſo. proved, as to me it ſeems, by the 
Caſe of Mortgage: of Inheritance , upon 
which the Heir making payment , ac- 
cording to the Condition, is not now 
in as a new Purchaſer, but as Heir 
ſo 
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ſo as he ſhall have his Age, and be in 
Wa:d even for this Land; yea , it (hall 
be Aſſets in his hands tor ſatisfaction 
of his Fathzr's, as other Anceſtors Debts: 


which in ſome reſpe& is a harder Caſe 


then that of the Executor 3 for he hath 
means to ſatisfie himſelf of the money 
disburſed , either out of the thing redee- 
med, or other goods of his Teſtator, but 
the Heir hath no ſuch means. Yetit will 
be . asked, how the Executor can be free 
from miſchief : for if this thing redeem- 
ed be intire, as the Cup or the Leaſe, the 
whole will be taken in Execution for the 
Telator's Debt. To admit this, yet here 
13 one clear way of remedy, viz. The 
Executor may before , ſuch Execution 
ſell the thing, and ſo pay himſelf, and 
retain the Surpluſage to th2 Teſtator's 
uſe; and the like of this is frequent in 
uſe, viz. for Executors to pay off the 
Teſtator's Debt with their own money, 
and to make themſelves ſatisfa&tion cut 
of the Teſtator's goods, Beſides, it is not 
impoſlible that this redeem'd thing ſhould 
be thas in intereſt parted, that anſiverably 
and proportionably to the Sutn disburſed 
for redemption, with reference to the va- 
lue of the thing redeemed, a moyety, 
Or 
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or third part, or three parts thereof,ſhould 
be to the Executor in his own right, as his 
own proper Goods, and the relt in him as 
Executor, As poſito that A and B were 
Tenants mn common of ſuch an entire 
Chattel : A maketh B his Executor, and 
dieth, Nov hath B one moiety as Ex- 
ecutor, and another as his own proper 3 
and upon a Judgment againſt him as Exe- 
cutor, that moiety onely which he hath as 
Executor muſt be taken in Execution. 
And here may be remembred, how in Exe- 
cution of a fawn , or levying of an 
Amerciament out of an intire Chattel of 
more value then the Sum to be levied , 
the whole is tobe ſold , and the Surplu- 
ſage above the Debt or Amerciament 1s 
to be delivered back to the Owner, For 
in all this debate we muſt preſume the 
thing redeemed by the Executor to be 
of better value then the Sum paid, elſe 
we may eafily admit the whole to the Exe- 
cutor. 

Again, the Leaſe for years 18 not {o in- 
tire athing, I mean the Land let, but that 
thereof Partition may be made , yea, 1n- 
forced by Action, betiveen Joint-tenants 
and Tenants in common. But here will 
be objeted the Cafe of Redemption by 

tne 
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the,Daughter and. Heir, who though ſhe 
hath a Brother born after, fo as noi ſhe 
is no longer Heir, yet ſhe ſhall, as the 
Book ſaith, retain the Land redeemed 
from theHeair as a Perquiſite or Purchace. 
As for this, ( which I will not oppoſe) the 
Law fo frameth to the favour of the 
Daughter , becauſe of great miſchief to 
her, if, being ſtripped of the reſt of the 
Inheritance by che birth of a Brother, ſhe 
ſhould alfo loſe that- which her money 
had redeemed, without having any re- 
medy to have her money _ or any re- 
compence for it. But in the other Caſe 
there 1s no ſuch miſchief, for that the Exe- 
cutor may pay himſelf, as hath been 
ſhewed. | 
Now on the other fide , . if the Caſe 
ſhall be underſtood that the.Redemption 
was by payment after the day, then wall 
I eafily admit that the property or inte- 
reſt is 11 the Execntor to Ris own uſe 3 
or that the Condition now having no 
poiyer to reduce it back , or to operate 
any thing, 1t 1s rather a-Re-emption 
then a Redemption , fince it was at the 
Will of the Mortgagee to diſpoſe it at 
his pleaſure; and any Stranger, as well 
25 the Executor, might thus have redee- 
, I 2 med, 
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med,viz. wy prann it : therefore onely 
Equity, and not Law, in that Caſe can 
make any part of the value Aſets in his 
hands. And fo alſo, I think, if we ſhould 
admit in the other Caſe of payment at-the 
day that the property of the Chattel 1s to 
the Executor as his own , and not his 
Teſtator's goods, no part of Surpluſage of 
value can in Lay be Aſſes, howſoever in 
Equity. 

Laſtly, ifthe Executor redeem by pay- 
ment at the day with the Teſtator's own 
money or goods, none will doubt but that 
the thing redeemed 1s in him as Execu- 
tor, and the money by him paid for Re- 
demption is well Adnuniſtred , the goods 
redeemed being of better value, But this 
way. it makes no difference whether the 
whole value of the goods redeemed ſhall 
be held Afers, and the money paid for 
Redemption ſtand drowned therein ; or 
that that Sum be ſtill adjudged in the 
hands of the Executor as Aſets,and onely 
the Surpluſage of the thing redeemed 0- 
ver and above the Sum paid for Redem- 
ption, | 


Things 
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7 hings accrued by Covenant or Aſſumption. 


J* A covenants with B to make him 
a Leaſe of ſuch or ſuch Land by ſuch a 
day, and B dieth before the day, and 
betore any Leaſe made; now muſt 4 
make the Leaſe to the Executor of B, 
and the Leaſe ſo made to him ſhall be in 
him as Executor , and conſequently as 
Aſſets. This is proved by the Judg- 
ment in the Caſe between Chapman and 
Dalton in the late Queen's time, Yet I 
conteſs that it is not expreſſed in the 
Reſolution of this Caſe that this Leaſe 
ſhould be Aſſets , but that the Executors 
thould have the Term as Executors, 
which 1mplieth as much in my under- 
ſtanding ; and the Declaration whereupon 
the Defendant demurreth ſets forth the 
breach of that Covenant to be in retarda- 
tione executionis Teſtamenti; {0 as the dam- 
mages thereupon recovered , viz. 33ol, 
were Aſets, and conſequently alſo ſhoutd 
the Term have bin in lieu and recompence 
whereof theſe Dammages were given. The 
like Law, if 4 afſume upon good confi- 
deration to deliver in to B by ſuch a day 


20 quarters of Malt, or ſomany Loads of 
I 3 Coals 
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Coalsor Wood, or any other Wares or 
Merchandiſe, and this is not performed 
in the life of B, but after to his Execu- 
tor + itſhali be to himas Executor, and, 
{hall be Aſers in his hands, as well as the - 
money. recovered in dammages for .not 
performing ſhould have been, 


Of things accrued by Remainder or 
Increaſe. 


F a Leaſe be made to one for lite, the 
Remainder to his Executors for years, 
and he dieth ;- this will be Aſſets 10 the 
hands of -his Executors , though it were 
never in the Teftator, as was in the lat- 
terend of the late Queen's time relolved 
by three Juſtices, the Lord Anderſon 
onely being of a contrary opinion 2 and 
there it Was ſaid that Cranmer's Caſe , 
wherein the contrary in effe& was reſol- 
ved, \vas of little Authority, for that there 
werefirſt two Jucges againſt two, till at- 
ter Mounſon changed his opinion, upon 4 
concett that there the Eſtate was by way 
of uſe, which conld make no difference. 
Like Law, where a Leaſe for years is by 
Will bequeathed to 4 for life, and after 
to B, who dieth before A ; although Bne- 
yer 
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ver had his term in him ſo as that he 
could grant or diſpoſe it , yet ſhall it 
reſt in his Executor as his Goods, and be 
Aſſets, As for a Remainder for years ſo 
in the Teſtator that he might grant or diſ- 
poſe it- at his pleaſure, no doubt can be 
thereof ; though the ſame fell not in 
poſſeſſion to the Teltator in his life-time, 
yet no ſcruple nor doubt can be but that 
this is Aſſets to the Executor, even whilſt 
it continues a Remainder , and before it 
falleth into poſſeſſion, becauſe it 1s pre- 
ſently valuable and vendible. 


Nor much of other nature to theſe are x, x,6.45. 
the Caſes where the Executor merchan- ?* Babing- 


dizing with the Goods of his Teftator wy 
maketh gain thereof. 

So if the Sheep or other Cattel of the 
Teſtator do breed, viz. bear Lambs, 
Calves, Colts, &c. after the Teſtator's 
death, even theſe which were never in 
the Teſtator ſhall yet be Aſers3 and 
ſo the Wool growing upon the Sheep 
after the Teſtator's death, But there 1s 
one Caſe worth the conſideration, and 
worthy of ſome doubt , as I think, and 
that is this; One leaveth to the Exe- 
cutor a Leaſe for years of Land worth 20 
pond by the year , and the Executor, 
I 4 keeping 
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keeping this in his own hands one yea 

after the Teſtator's death, doth make 
thereof thirty pound in clear gain above 
all charges 3 now whether, as to a Cre- 
ditor , this whole thirty pound ſhall be 
Aſſets, or onely twenty pound, And the 
Caſe, fimply thus pur, ſhall be underſtood 
of an occupying and manuring without 
any ſtock of the Teſtator's; and then, 
1f the Executor did ſtock it with his own 
Sheep or other Cattel , as he muſt have 
born the loſe by rot or death, fo is it rea- 
fon that, 1f the Manurance prove gain- 
full, he reap the fruits thereof in re- 
compence of his adventure , and of his 
induſtry , skill, and good Husbandry. 
But if the Teſtator s ſtock of Sheep and 
Caitzl were (as of neceſſity, or. tor.the 
better advantage of the Teſtator's Eſtate ) 
continued upon the Leaſe-Land , then 1s 
it reaſon that the gain or loſſe , whether- 
ſoever of them Gcd ſendeth, do redound 
tothe Teſtator's Eſtate, Like Law (as I 
think) 1f an Executor, finding that he can- 
not inſtantly after the Teſtator's death let 
the Leaſe,I,and near the value.ſhall there- 


tore buy ſeed-Corn, and hire:the Plowing, - 


&c. Bat it may be ſaid, that the Leaſe hath 
one entire valuation at the firſt upon the 
| Appraiſe- 
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Appraiſement, To this I anſwer,firlt;that 
the value upon the Appraiſement is not 
bmding, nor much reſpe&ted at the Com- 
mon Law : 1t it be too high, it ſhall not 
prejudice the Executor 3 f too low, ſhall 
not advantage him : but the very value 
tound by Jury, when it comes in queſt.on 


- Whether the Executor have fully Adin1- 


ſtred, or have Aſſets or not, is that which 
is binding, Next I ſay, that if a long 
Leaſe come to Executors of Land worth 
an hundred pound by the year, and no fale 
is made thereof by the ſpace of a year or 
more ; now the term continuing of the 
like value as at firſt , it is no reaſan but 
this hundred pound raiſed the firſt year 
ſhould go towards the payment-of Debts 
and Legacies, rather then any of them 
ſhould be unpay'd. Theſe things, I mean 
the knowledge of them, are uſetull two 
ways, viz. Put, to give light to Exe- 
cutors, 'to diſcern what unto them of 
right pertains : Next, to ſhew untoCre- 
ditors and Legatees what , and how far, 
things ſhall be Aſets, that is to ſay, 
Goods to enable, charge, and bind Execu- 
tors to pay Debts and Legacies, For what- 
ſoever any of theſe ways cometh to 
the Executors from their Teſtator, or 
is 
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1s recovered by any of theſe Actions, ſhall 


e 1n their hands Aſſets, the coſt and 
charges of recovering deducted, 


CHAP. VII. 


What manner of Intereſt an Extcator hath 
in his Teſtator's Goods and Chattels, and 
how 4ifferent from the common Intereſt 
which they or others have in their own 
proper Goods, 


H E Intereſt which an Executor hath 

( as Executor) inthe Goods of his 
Feltator is much different from the 
abſolute , proper and ordinary Intereſt 
which every one hath in his own proper 
Goods, as may well appear in and by theſe 
Points. Furſt , Although a Stranger 
take away theſe goods , the Action of 
Treſpaſfle for the Executor 1s of gene- 
ral form , Qaare bona ſua cepit , calling 
them his Goods ; Waereas a man outlaw- 
ed in Debt, &c. or convict or attainted 
of Felony or Treaſon , forfeiteth all his 
own Goods, yet theſe which he hath as 
Executor ſhall not be forfeited, If a 


Villain be made Executor , his Lord can- 
not 


an Executor. 


not take theſe-Goods , though he may take 
all the Villain's own Goods : and for ta- 
king ſach goods, or for a Debt due to the 
Teſtator, a Villain may ſue his Lord. 
Nay, if the Executor graat all his goods, 
ſome good opinion hath been, that theſe 
which he hath as Executor ſhould not 
paſle ; yea the Lord Dyer ſo held in the 
late- Queen's time, with this difterence, 
viz. Where the Grantor is named Exe- 
cator-in the Grant, there the goods which 
h2 hath as Executor ſhould paſſe 3 but 0- 
therwiſe , if he be not named Executor 
in the Grant, And that this opinion 1s 
probable, will farther appear by that which 
tolloweth. 

Secondly, The Executor cannot by 
Will give or bequeath the Goods he hath 
as Executor ; and if he die inteſtate, and 
Adminiſtration of all his Goods is com- 
mitted to F D, yet hath henothing to doe 
with the goods which the Inteſtate had 
as Executor 80 his Teſtator ; Thus alt his 
goods reacheth not to his goods as Execu- 
ror, 

Thirdly, Whereas a man's goods ſtand 


liable to the payment of his Debts both 


m his hfe-time and after ; the goods which 
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a man hath as Executor are not to be 7. 20 Eliz. 


taken 
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taken in Execution for his own Debts, 
either upon a Recogmzance, Statute, or 
Judgment had againſt him, And if ſuch 
a one die indebted, leaving to his Execu- 
tor much goods which he had as Execu- 
tor; theſe are not Aſſets in his hards 11- 
able to the payment of his Debts , but 
onely for the payment of che firſt Telta- 
tor's Debts or Legacies. Therefore a 
Ou minys bro1ght by an Executor, ſhew- 
ing that he was notable to pay tne King's 
Debt becauſe th Defendant detained 
rom him an hundred pound, which he 
owed him as Executor to F S, Was over- 
throiva ; for that it could not be intend- 
ed, faith the Book, that the King's Debt 
could be fatisfied with that which the 
Plaintiff ſhould recover and receive as 
Executor, Whereas a Woman being poſ- 
ſeſſed of any Chatrels perſonal,viz. move- 
able goods, all are deveſted out ofher in- 
to her Husband by her Marriage , ſo as if 
he die and ſhe' over-live , they be not 
her*s again, but her Husband's Executors 
or Adminiſtrators; and if ſhe die,all be the 
Husband's, without being Executor to his 
Wife. It isnet ſo of the goods which 
ſhe hath as Executor ; theſe (ill remain 


in and to her , if her Husband die : _ 
1 


an Executor. 
if ſhe her ſelf die, for that ſhe hath them 


as it were in another's right, viz. as ſhe 
repreſents the perſon of her Teſtator, her 
Husband ſhall not have them} if he be 
not his Wite's Executor, and ſo Executor 
to her Teſtator. 
Laſtly , Whereas the Writ of Treſpaſs 
ſeems to make no difference between 
one's own goods and thoſe he hath as __ 
Executor, that being a poſleſlory Action The map be 


in his name 
or Suit grounded upon the Poſſeſſion ; enely out of 


yet come to an Aion of Debt, which Fheiepot- 
more taſtes and participates of the right, goods were 
and there are they Eicrenced : hy 
where for my own Debt, when I ſue, the cg... .,- 
Writ ſaith, Debet & detinet, viz, that the y 
Defendant oives me and detains from. me 

that Summe ; yet when I ſue as Execu- 

tor, the Wrait ſaith not Debet , he doth 

owe me, but Detine: onely, he detains 

from me, asadmitring that he is not Deb- 

tor to me, though he ſhould pay me, And 

ſo where I am ſued as Executor, the 

Writ makes me not a Debtor, but a De- 

tainer ; otherwiſe, where in my own 

right I owe, and I am ſued for a Debt. 
Accordingly, where Judgment in an Acti- 

on of Dedtis given againſt one as Execu- 

tor, 1t 15 not gencrally that the _—_— 

{hall 
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ſhall recover againſt him , but he ſhall 
recover of the 2oods of the Teſtator ; and 
therefore upon this Judgment no Capias 
lieth againft him , to inforce him to pay 
by Arreſt of his Body , becauſe he 1s not 
properly De>tor, But if after it be re- 
turned, that he hath waſted the Teſtator's 
goods out of \vhich the ſaid Debt ſhould 
be ſatisfied, then, he having made himſelf | 
a Debtor, a C apias ad ſatisfaciendum thall 
be awarded againſt him , and then he ſhall 
de taken in Execution. So alſo in ſome 
Caſes of falſe Plea pleaded ; for where 


' th? Judgment is de bonis propriis , the 


Plaintiff may have a C apias ad ſatisfacien- 
dum; and that Judgment is in divers Ca- 
ſes for the Dammages, although not in ma- 
ny for the Principal. As for the Capias be- 
fore Judgment,in thz mem Proceſs againſt 
an Executor, that 1s becauſe of his Contu- 
macy 1n not appearing upon the former 
Proceſs. 

The reaſon of this different Intereſt 
between an Executor and another, or be- 
tween the ſame man's having Guods as 
Executor and others in his own right, 
as alſo of the diffzrent manner of one's 
being indebted as Executor and other- 
wiſe in his own right, is well expreſſed 


by 


an Executor. 


hy the Lord Cook in Pinchon's Cale, viz. 
Firſt, that the Goods which one hath as 


Executor he hath not in his own right , C%/#-6-38. 


but in axter droit, that is, in the rignt of $cethis alſo 
Second- Flow, Com. 


another, meaning his Teſtator. 
ly, that . Executors are but the Miniſters 
and Diſpenſers, or Diſtributers, of their 
Teſtators Goods. 


Of alteration of Property in the Executor”s 
hands, ſo as ſome Goods become his own, 
which he bad as Execator, 


TO this Head or Chapter , treating of 
the difference between the Intereſt in 
Goods as Executor, and others had meer- 
ly in one's own right and to his own uſe, 
it is not impertinent to conſider hoy that 
which one hath at the firſt as Executor 
may be changed in Property, and become 
the Executor's own to his own uſe, as 0- 
ther his Goods which he had not as Exe- 
cutor. Here let us firſt confider of ready 
money left by the Teſtator : for ſince 
pieces of money, viz. ſhillings, groats, 
pieces and half pieces of Gold, cannot 
be known one en the 'other , 1t mult 
needs follow, thit theſe coming to an 
Executor from the Teſtator, muſt in ſome 
{ort 
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ſort be altered in Property , ſo as though 
the Executor thall be ſaid to have fo 
much m1 money or value, yet can it not 
be diſcerned which money 1n his houſe 
was his Teſtator's, and which his own. 
Conſequently the Sheriff upon the Fieri 
aclas for a Creditor, who hath recover- 
ed againſt the Executor a Debt owing by 
the Teſtator, cannot take away money 1n 
Execution as the Teſtator's, in my opini- 
on. Qzere, if thereupon a Devaſtavit ſhall 
be returned, or what ſhall be done. 
But whar if the Teſtator were indebt- 


»ELDy.r8s, Ed to the Executor, or jf the Executor,not 


This divers 
Books af. 
ry, 

20 He7. 4. 
& Kel. 
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6 H.8, 
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having ready money of the Teſtator's, or 
otherwiſe, ſhall pay a Debt of the Teſta- 
tor's with his own money, What ſhall we 


& -* 4 ſay of the Converſion or- Alteration of 


7 ſome of the goods from being his as Exe- 
cr 


cutor, to be his meerly in his own right ? 
Hereof I have ſheiwed elſewhere my 
conceiving, Which is briefly thus z That 
except either he have in his hands money 
of the Teltator's, (for of that it is eaſie 
to make a propotrtionable change ) or 
unleſs the ſumme to him owing from his 
Teſtator , or by him paid for tis Teſta- 
tor, amount to th2 full value of all the 


Teltator's Goods in his hands, or do ex- 
ceed 


PS a a. 7 
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ceed the ſame, no Alterarion can be, untill 
ſome Election or Dclaration by che Exe- {£7:554-39 | 
curor made which of the goods , not ex= inmoney > | 
ceeding the Debr unto him , he will have #vento the | 
0 be his own : For where the Teltator's | 
goods exceed this Debt to him, the Pro- | 
perry of all cannor be changed ; and of | 
what part ſhall the Law adjudge the 
S change, till choice by the Executor? Ic 
is g00d therefore for him to doe as the 
Mother-Guardian in Socage , who is 
co endow her ſelf, calling her Neighbours, 
and expreſſing ro. thzm which pare of the 
Land the will have for her Dower. So 
Jet the Executor doe. | Bur let him take 
heed that his Ele&ion or Declaration ex- 
. -ceed nor his Debt, leſt it be void. And 
that ſach particular Election is to be ge 2, 3 El 
made, ſeems to me proved by the Caſe of Pr 197: 
21 E.4. fol. 21. where the payment of 
money, and detaining or taking of a Horſe 
of the Teſtator's, 1s mentioned. Bat Cnoke 
there ſays, this cannot be don2 without the 
Ordinarie's Aﬀent. And the Reporter 
r | thinks, though the Ordinary do aſſent, yet 
1s Þ} the Property ſhall nor be turned into the 
i- Þ} Executor as his o'yn, 


SS, os. HO a 
- 


LY 


p= 


Q << @ < Lv 


K Another 


c_—__w— Ye i 
—— ws wo 


130 


CooTef gl oÞo 


The Office of 


Ar.other Alteration is of the profits of a 
Leaſe come to the Executor from the 
Teftator : For fince no more thereof 
ſhall and in the Executor as Aſſets then 
ſo much onely as exceeds the yearly walue, 
according to the reſolution in Hargrave's 
Caſe, it muſt needs follow that the reſ1- 
due of the profits muſt be the Executor's, 
he paying the Rent out of his own parſe 3 
as thar Caſe reſolves in conſequence, viz. 
that he ſhall be ſaed for it in the Delet, 
and in the Detiner onely as for the Rent 
due before * the death of the Teſtator. 
Thus though he have the Leaſe as Execu- 
tor, yet part of the profits are meerly his 
o\vn, not as Executor, 

And looking back upon this Caſe, we 
may diſcern a neceſſity ſometimes of the 
Executor's paying with his own money 
for his Teltator*s Debt :as where the Te- 
ator being to pay a Rent at Michae/mas 
or our Lady-day , he dies a day or two 
before, or, to put it more clearly, a 
day or tivo after the Feaſt , not leaving 
any goods to pay the Rent, other then 
the future profits of the Leaſe, Here, 
unleſs that the Executor will forfeit 
the Leaſe, he muſt lay out of his own mo- 


ney. 
Now 
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Now if in this and other like Caſes he 
could not doe this untill he had under Seal, 
or by a& in the CourtSpiritual, an Afent 
of the Ordinary, it would be an extraor- 
diMry trouble ro Executors. | 

I finde alſo tempore Hen. J. another 
mean of altering Property , to wit , 
where a Fieri facias comes to the Sheriff 
to ſell or levy a Debt of the Teſtator's 
goods 3 now, ſaith the Book, may the 
Executor buy theſe goods of the Sheriff 
as well as another ; and if he do, the Pro- 
angel which he had as Executor ſhall 

e turned into a Property in jare pro- 
ri0« 

If an Executor amongſt his Teftator's 
2204s find and take ſome not his , and 
after, theſe being claimed by the Owner, 
who lete them in the cuſtody of the Te- 
ſtator , the Executor not crediting the 
claim, ſtill keeps them , and the Owner 
thereupon recovers damages in an Aion 
ot Treſpaſs, or of Trover and Converfions 
now ( and ſo in all other like Caſes) are 


theſe goods become the Treſpaſſor's in 204, 4, 
property, becauſe he hath paid for them ; KelwCa.59, 


therefore it is not ſtrange, if in like man- 
ner an Executor, paying out of his own 
purſe for or in lien of the Teſtator's 

K 2 200ds, 
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gods , have ſo much of them { where 
no certainty ) changed in property, and 
become his own. This is but pur as an 
inftance underſtood with the exceptions 
and cautions precedent, ©. 


CHAP. VIII. 


Of ſome caſes and queſtions between the 
E xeentor and the Heir, 


| TH E Executor may in conyement g 
_ 22 -40- time after the Teſtator's death |, 
LE goods taken _ into Houſe deſcended to the 
| among  FHeir;, for the removing and taking 
| oo away of the Goods , ſo bp the door be 
[| 37 7:35 open, or at leaft the key be inthe door : 
| Inr,640, It and this I underſtand of the door of 
is ſo plead- each Room. For although the door of 
entrance into Hall and Parlour be open, 
the Executor cannot by that juſtifie the 
breaking open of the door of any Cham- 
der to take goods there, but onely may 
take thoſe in the Rooms which be open. 
And this is proved, as to me it ſeems, 
by the Caſe of the Cheſt with Evidences, 
which, ſaith the Book, the Executor 
may 


an Executor. . 
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- may take and put out the Deeds, delive- 
ring them to the Heir, viz. che Cheſt be- 43 E-3-24, 


ro, I45» 


ing unlocked , as I underſtand it. Now makes a 
* a Chamber or other Room within a houſe We. if ie 


locked is an incloſure of- better reſpect 


then a. Cheſt, Bur if the goods be not Plow. Com, 


removed within convenient time, the Heir 


may diftrain themas damage feaſant. 


_ Where the Teſtator recovers Land 
and dammages, or a Deed and dammages, 
he dying before Execution, the Heir ſhall 
hive execution for the IT.and or Deed , 
and the Executor for the dammages : but 


ao; 


43 Ed, 212» 
IoE4.4.5,6. 
Of the Deed 
Execution 


- temp. Edward. 4. it is ſaid, that untill firſt. 


the Heir ſue a Scire facias , the Execu- 
tor cannot ſue Execution for the damma- 


ves. 


If a Creditor be made Executor by his 
Debtor , and pay himſelf part out of the 
Goods, he cannot ſue the Heir for 
the reſt, becauſe the Debt cannot be ap- 


portioned z but otherwiſe he may, ſaith - 
the Book : yer Quzere, if he do take upon 
him the Executorſhip , and have goods 


ſufficient to pay all. 


If a Debt be recovered againſt one who 


* dieth before Execution ſued, leaving goods 


12 H, 4 


ſufficient to ſatisfie ; now ſhall not the 78H.4f.3r. 
Land deſcended to the Heir be char- 


K 3 


oed 


See Bro fir, 
124. 
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ged therewith, nor by like reaſon any 
Land conveyed after Judgment. 
Co.l, 290, See a good difference, where: Land 1s 
_———— conveyed upon condition of pryment to, 


P 
more, Litl- the Vendor, his Heirs or Aſſigns, and he | 


Dyer 28r. Meth before the time, and where it is tobe 
Plow. Com. paid to the Vendee, his Heirs or Aﬀſigns, 
27H. 7.4, and he dieth : inthe firſt Caſe payment 
ſhall be to the Executors, but not in the 
other 
What things pertain to the Heir , and 
what to the Execator , 1s before ſherved, 
As for Frowich's 0pinion,that where goods 
be mortg1g2d upon condition, that if the 
Heir or Executor pay, &c. here if the 
Heir make payment , h2 ſhould have thz 
Goods, I ſee not, for my part, how-that 
can be; 


_— _— 


—— * OOO — 


A: Direory for 'the following Chapter, 
A. All ( aslat one ) repreſent the Tefta= 


tor 's perſon, and mjt jomn and be joynes 
in Snit 3 & Ee comma.” 
B, Where one alone aſe anſwer Suit, and 
vw. 
. C. When they _ in Plea, the Leſt ſhall 
Le 


az Executor. 


be taken, but one may confeſs alone. 

D. One, as well as all , may give Aſſent, 
or releaſe the whole. 

E. One cannot give, nor releaſe to another , 
nor divide. 

F. The poſſeſſion of one ts the poſſeſſion of 
all, to what purpoſe. 

G. If the Sarvivonr die Inteſtate, the Te- 
ftator is Inteftate, though the other Ex«- 
cutor left an Executor, 

He Execator included in the perſon of the 
Teſtator, and repreſents it, is his Af- 
ſignee ; all one : & e contra, 

I. What change by death of the Teſt ator, 
touching proceeding in Suit. 

K, Proceed to or in Execution; where with- 
out Scire facias. 

M. Whether the E xecutor ſtand in bis own 
quality, or his Teſtator*s, 

. Where one alone may ſue. 

O. [n Sait for them, ſuch as will not joyn 
[hall be * her and the other may ſue 
and proſecute alone : Conſequents unde. 

P, Death of one Execator, Plaintiff or De- 
fendant, where abates Writ. 


K 4 CHAP, 


he did Ad. Curt 2 
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CHAP. IX. 


How Executors ſtand letween themſelves, 
and in repreſentation of or relation to 
the Teſtator , as his Aſſignee or De- 
puty, or as the ſame perſon with him ;; 


Are as on: and where, and to what purpoſe, as other 

perſon 3 erſons. | 

therefore P / | 

cannot 

plead ſeve- F{Liſt , all of them do repreſent the 
| 

Abetement. perſon of th Teitator, and there- 

37 H.6.17. fore muſt they all joyn in Suit againſt 


39 H.6.44- _ : : ca. - 
$£.5.9. Others, and in Suit by others thzy muſt 


Bro. Ex.13- be all mad2 Defendants , or at leaſt fo 


Sro-Ex-222 many of them as do - Adminiſter : for 

Theref re thongh the Ex:cutors th:mſelves muſt 
X CT . . 

Cued, ifhe take notice by the Will how ma- 


row _ ny Ex2cutors there be, and muſt frame 
ETE 18 JU» ' . . b 
n>ther Exc- CIT Suit accordingly; Creditors and 


cutor not Strangers ned not take notice of any 
aca, ml _— 
plea that More then do Adminiſter, and exe- 


the cfhce of Executors, For 


miniſter. . a | 
8.6.44, this reaſon, as I take it, in th time of 
I King E-wcrith2 third, where wo Exe- 
Bro-zo, = CUtOrs Were of a Term, and the Reverk- 
32 E. 3, as 9 by Fine IoN18g 
33, ON Was granted by Fine, mentioning bur 


one Termer, and there:pon a O :id jaris 
c/amat 


clamat 5, 


an Executor. 


clamat accordingly brought againſt that 
one Executor; this was h:1d good enough, 
though the other Executor was not named 
In the Suit : belike;b2cauſe that one (who 
indeed was th2 Teltator's Wife ) did one- 
ly occupy th2 Land, and take thz profits 
thereot 3 forelſe, ſince all th: Executors 
do repreſentthe Teſtacor's perſon,all muſt 
have been named, Therefore did th 
Judges reſolve in the time of Hen.4. that 
where a Leſſee for years made two Exe- 
Ccutors , and on2 of them was diſtrain-d 
by th: Lord for Rent , who avowed upon 
th2 Leflor ; that Executor ſhould have 
Aid of his fellow-Executor, to the end 
chat both might have Aid of the Leſſor, 
which one alone could not. And upon 
this raſon, viz. that the Executors re- 

reſent the perſon of their Teftator as 
one perſon, ( for ſo ſpeaks th2 Parlia- 
ment) it was enacted in the time of E4- 
ward the third, that the Executors, though 
rever ſo many, ſhall have bur one Efſoyn, 
either defore appearance or after, becauſe 
th2ir Teſtator, whoſe perſon they repre- 
ſ:nt, could have had no more. 

It 1s farch2r alſo enated by the ſaid 
Statute , that whzre twoor three Execu- 
cors or more þ2, they being ſnedin an 
Aion 


I3 H, 4+ 
Aid 186, 


A, 


9 Ed. 33s 
A 


The Office of 
B. .. Action of Debt, though all do not appear, 


But not, it . 
h: appear at YE {1ch one of them or more as doth or 


tay , do appear at the Grand Diſtreſs, ſhall an- 
I-14 H,4. f. AVCE alone without his or their Compani-- 


The BG the ons. Aid this Statute hath been taken by 
muſt declare Equity in three reſpects. 


again all. Firit,touching the Perſons; that it ſhall 
bur he may ' Extend not to ExCcutors onely, but alſo to 
nnd Executors of Executors, yea to Admini- 
pear and {trators alſo ; though the Stat, ſpeak onely 


pow ag oi Executors. 
Bur Proces Secondly, tonching th Action ; waere- 
multve con- a5 the Stat. ſpeaks onely of the A-tion of 


tinued a- : 
gainſt a1, Dzdt, it 1s taken by Equity to extend to 
other Actions, as the Writ De rationabili 
of Executors as bonorum 3 an1 Detinne : 
Bro. Excc. D2 Mnintainable agunſt Executors for 


7 H.6. 35» 
Executors 

. yet per- 
y Equity. : 

2» HR 45, MPS tis latter Action will be ſaid not to 
99s 28 H, 6, Ws s Hl . 

Pam q £20 Teſtator's act, bat for their own 


23524. $9  onely, Bat 2 are not yet come fo far 
negatively. de _ \ h ' ns bj 

22H.6.f., 35 to determine what 1s maintainable, 
28 8.6.f.4, bat whether, before all the Executors do 
coll appear , he or they which have ap- 
Thereiriz peared ſhall be put to anſiver; and fo 
—_— to bring it to Deciſion , whether the 


torsit is out Action be maintainable or not. I think 


of the Stats Sl - "ky 
it H.q.62, alſo chi in the Action of Covenant , 


asif inDibe and all other Actions againſt Execu- 


& att, 


tors as Executors , he which appeareth 
muſt 


ir, 


an Executor. 
muſt anſwer withont his Compamions 3 


or though the greater opinion mn the Qua- 


drageſimes were contrary touching the 
Action of Covenant, Bat as for the Syub- 
fena againſt the Executors , which 15 to 
make them to an{iver to a Suit in Equity, 
that hath been temp. E. 4. taken to be out 
of the reach and intent-of th2 Statute, So 
alſo of the Latitat in the King's Bench as 
was held in the ſame King's time z ex- 
cept all the Executors , making up the 
whole repreſentative Body of the Teſta- 
tor, be in the cuſtody of the Marſnall, one 
or more of them who are there ſhall not 
be inforced to anſiver ; and ſo was it alſo 
lately held in the King's Bench , where 
Matter Juſtice H.gbton gave an excel- 
lent reafon that this Caſe 1s out of the 
ſaid Statute, viz. tor that this Writ doth 
not mention any Debt, or name the De» 
fendant's Executors. 

Thirdly and laſtly , that Statute is ex- 
tended by Equity to other Writs or Pro- 
ceſs ; for wherethe Statute ſpeaks onely 
of the grand Diſtreſle , and the Execu- 
rors appearing thereupon 3 it hath been 
many times ruled, that when he or they 
appear upon the Attachment , Capias 
or Exigent, anſiver muſt be, _ 

ts 


J« 22+ .50 
7 Eq. 20, 
21. 3 Heho 
20s In Scls 
fac, upon a 
Pardon by a 
De:endant 
outlawed at 
their Suit, 
47 E.3-22. 
One: yh e nold 
in ibe aftirs 
mative. 
8 E. 4+ 5. 
9 Ee 4+ 123 
I 3, 

B, 
20 vel a1 
Face Regis, 


B, 


140 The Office of 
B. thereſtappearnot; for ſo the word Dj- 
& * ſtreſs is taken tor all compulſory means, 
Or it but gr enforcement of Appearance. But 
288.6.f.364 WNere the Statute reacheth not , viz; 
Judgment when the Proceſs is determined againft 
Sg E.4. 01e Or more as by Outlawry, &c. there 
Terre the reſt muſt anſyer by the rules of the 
whoisnoz Common Law; except it be in the caſe 


Executor, is | 3 
cs fed of Husband and Wife Exccutors , for 


with 4, and there the Wife cannot anſiver without 


vet negergy her Husband , nor doubtleſs can he with- 
Yet 7 E.4-7- Out her, Where the and not he is Exe- 
they may i&- cyror; bur where both be Executors , 
ver in Pleas I : 

not dilato- there he may anſver without her , but 


TY not ſhe withoat him. When Execucors 
7 8.6. f6. as Defendants have appeared, if any one 


[ang Tf of th?m will confeſs the Aion , this 


they reco- binds. and concludes the reſt 3 but if 


ver, and one . 
very am e one Will plead one Plea, and the other 


prays a Cap. another, that (ſay ſome) ſhall bereceived 
«fur; and Which is beſt for the Teſtator's ſtate : ſo 
Fieri fac. where they ſue, ſuch as will not proſecute 
No attbe ſhall be ſevered, and the reſt without 
granted, them may proceed ; and in like manner 


3 4.004 where they pray tobe receiver to defend 


So where th21r Term, and one of them after makes 
the Defen- 

dant Out- 
lawed atthe Suit of two Executors, an4 upon the Scire faozas after his 
Pardon but one appears, 21 H.7.25. 9 E:4+12, 14+ 


Default, 


>» 
=> 
> 
- 
. 
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Default, it ſhall not be the Default of all, 
but the reſt3 or he, if it be but one who 
appears, ſhall be received to uphold the 
defence of th2 Term, 

Thirdly , ſo where they plead a Re- 
leaſe to the Teſtator or themſelves,one af- 
ter making Defaulrz this ſhall not be nor 
make a total Default in the Executors, to 
induce a Judgment or Condemnation a- 
gainſt them, Yer in truth, each Execu- 
tor hath the whole of the Teſtator's Goods 
and Chattels , be they real or perſonal, 
and each may ſell or give the whole. One 21 E-3-r3- 
of them cannot give nor releaſe to the zz. 
other his Intereſt ; and if he do, it is vozd, D+E- 
and he who releaſeth ſhall fill have as 
much Intereſt as he to whom he re- 
leaſed, becauſe each had the whole be- 
tore, Upon this reaſon long fince, where 
one of the two Executors releaſed but his 
part of a Debt, it was held thatthe whole 
was diſcharged, And ſo, if one Executor  c. 
grant his part of the Teſtator's goods, all Fa" Horie 
paſſeth, and nothing is left to the 0- four Execu- 
ther ; for that each hath the whole, and {279 cach 
there be no parts or moyeties between Horſe, and 
Executors. Therefore alſo , though j<*2Mour 
a Leaſe for a thouſand years of a a. 
thouſand Acres of Land come to two 
Exe- 


—_ A CE P——_— 
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Executors or more, no Partition o: Divi- 
fion can be made between them , be- 
cauſe it 1s not between them as between 
joynt Leſſees of Land, where each hath- 
but a moyety in Intereſt, though Poſleſ- 
fion of or through the whole. Amidit Ex- 
ecutors each hath the whole, and there- 
fore if he grant his part , he grarts the 
whole, Bur one Executor may demiſe or 
rant the moyety of the Land for the 
whole term, and ſo may the other doe 
and this way they may ſertle in Friends or 
others truſted for them, a moyety for 
... each, either in ſeveral or undivided : 
but one of them cannot make a Leaſe to 
the other of any part , for he had the 
whole , nor can one ſuc the other as Exe- 
cutor. Yet if the Teſtator deviſe to one of 
his Executors all his Goods , after ſach 
Debts and Legacies ſatisfied, there, after 
thoſe ſatisfhed, the Executor may take 
the Goods , and maintain an Acton of 
Treſpaſſe againſt the other Executor , 
F he take them from him, and con- 
ſequently an Aion of Detinve , for 
keeping or detaining them: : but this 1s 
as Legatee, his own aſſent perfeCting the 

Legacy. 
The poſſeſſion of one Executor is the 
pol- 


Ly 


ts Www on Fy3 F;, we C7 
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ns — 


4 Executor. 


poſſeſſion of all the reſt : ſo as if oneap- 

pearing tO a Suit, and the other making 

Default in whoſe hands all the goods be 

which are not adminiſtred, if, I ſay , here 

he that appears pleads that he hath no- 

thing in his hands , this ſhall be found a- 

gant him; for whatſoever any of the 14 Heg-t2, 


Co-executors hath he alſo hath, and is F, 


in his poſſeſſion ; and ſo ſhall the Credi- All muſt 
tor recover, and have Judgement to be ſa- ES 
tisfied out of the Teſtator's goods, as in E-3-40. & 
his hands, And therefore if goods be hers cer 
taken from one, all. may maintain an bs name 
AXQtion of Treſpaſs thereupon; for the ——_——_ 
poſſeſſion of one is the poſſeſſion of all. ken, nor 
But the poſſeſſion of one ſhall not be ſo named -= 


the poſſetſion of all, as to charge the <=tor. Bro, 


xe 3Io 


. other's own goods, Whereof more elſe- zg x.6.45. 
E. 


where, | 

Where two Executors be made,the one » n.s.nrs. 
making a Will and Executors, and dying, Ecc-r49- 
if the other die after Inteſtate z now ſhall ? N_- 
not the Executor of him who firſt died be 
Executor to the firſt Teſtator, but he is dead 
Inteſtate,vecauſe the ſurviving Executor is 
ſo dead, and in him the Executorthip was 
wholly and ſolely ſetled by the death of his 
fellow before him. So Adminiſtration «e 
b:nis non admin. (hall de committed. i 
The 
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The Executors, or Executor,if but 6ne, 


Co-9.lib.5-f- ſo repreſents the perſon of his Teſtator, 


of H. 
Chapman & 
Dalton's 
Calſe.P low, 


Sie Edward 
Phittons 


Caſe,Co,tib . 


2+ fo 80. 


A. 
So whe 
the Stat. of 
W. I. / mg 
time tor- 
roof to 
_— 
s were 
wreſted, his 
i994 wan 
if 4 die be- 
fore the 
time. 
Co. I.g.1 97+. 


p b, Co, lib\6. 


fe $9. 


thac he 1s in Law his Aſſignee by the ve- 
ry making of him Execator : fo as if one 
Covenant to make a Leaſe to F S and 
his Aſſigns by ſach a time, and F S di- 
eth before that time, and before the Leaſe 
made ; nov muſt the Leaſe be made tg 
his Executors as his Aſſignees, repreſent- 
ing his perſon : ſoalſo in a condition to 
pay the Feoffor or his Aſſignee : yet a 
Leaſe to A and his Aſſigns during the 
life of B ſhall not go to the Executars 
of 4. So where in a general Pardon 
by Parliament. there 1s an exception of 
perſons Outlawed afcer Judgment, the 
perſon ſo outlawed ſhall atishe the Cre- 
ditor who hath outlawed him. Tf the 
Outlaiy die bzfore this done, his Execu- 
tor, as repreſenting his perſon, may 
make ſatisfa&tion, and ſo make the bene- 
fit of the Pardon to extend to his Teſta- 
tor, for ſaving his goods, as if himſelf 
had 'fatished his Creditor, thoyeh he lefr 
him unſatisfied when he lefr the World, 
& diem obiit extremum. Yet where A 
ſold Land to B upon Proviſo, that if he 
payed to B, his Heirs or Aſſigns, &c. B 
died, 4 payed art th? day to his Execu- 

| tory 


+ nes” 


.auter mains : yet'it is clear, that if one —_— 


an, Executor. - I45 


tor; and. it was doubted-that it was not Alle Execu- 


good ;; for the. word Affignee could not jave retitu- 
reach to him, being.no Aſſignee of the tionfor ftolo 
Land, And where the Executor brought forde,gut's 
an Action of Account upon a Receipt by 7273 yetthe 
the hands. of the Teftator;, the Deferi- ſpeaks but 

dank could 'not be admitted to wage his ® oy | 


Lav 3 for that this:was held a Receipt per 2 81. py. 


by Bond: or Covenant tie: himſelf to pay the Feodor 
ſuch. a: ſam/ at ſach-a days not mentio- *Hiror 
ning hisExecutor atall z yet is the Exe- Cockb. $:f, 
cutot bound , as included in the'name 97-2 55 
or | perſon of the Teſtator, And where 3-Eis. Dy: . | 
the Statute 23 of Hen. 8. gives the. Writ 3" 
of ;Attaint ( in the courſe there mentio- 
ned) | againſt the party that had Judg- 

merit, at lieth: againft' his Executors, if ,; off'e. 
hebedead ; but thereof another reafon is 
eiven..”' Where a man was bound that he 
would notſue upon ſach a Bond, and he 
died, and his -Executor ſued ; this was | 
held to be no Forfeiture of the Bond; $6 
where. one was bound 10' pay ten pound 
within a  moneth aftet requeſt made'to 
him, and he died before requeſt; 'it ſuffi- 
ced not-to make it to the Executor,, as 
Mannood ſaid. It was likewiſe held; that 
the Warrant of Attorny put in for the 


Plain- 
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Mais & 16 
Elizs 


$746 


_ 
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= 


15 R14- 
LoCo 


TED. a 


K., 
Cont. Nat. 


ad [ate awar the Plamtf# die 
| baieey po Wer6s Fer eee, 


- other Judges, wheve- the Defondars died 


- Glas, as Wel 


The Office of 
Plantiff in D-be.z- 8 fufficeth, not fax his 
Executor to Wl 4 Scire facias upon the 
Judgment. if Executars ſue Exe- 
Cution upon p Statute: in the name ot a 
Conuſee, as if he wers alive, this is y_ 


” ' and they may-fue' out new Extent 5 and 


thus they-ma _ without any Soire _ 
it as the Conuſee might it he 
had been alive. But by Huſſey, ice 
I tha Conuſor in a Statute-tiaple be re- 
turned dead by the Sheriff upon the Ex- 


rs, Ny tent, 4 Scire Aiciat muſt be dd eve be- 


one proceed; and ,upon a Judg- 
, 1t he - Hume. ace. adg- 


| —_ h.5 Executvr cagnot, as him 


ſue. aue- Execumgn ' without a 
eſaid. "Ver if after 


elf mught, 


Scire, facias, asis ther 


_ On 2 I y 
PKaceed to the taking Party, ap@'ts 
pot fubje- to any. Adtion of falſe 
ſonment :; nay,' if he ſuffer him. ca eſct 
he is irdioceramy. Ekzaberh in 
* xeſolved upon; the or Andorfon's 

but- yithall-it- was held, that oelief might 


be by Axdita BQyerel a. 
x 


Like Reſolution was mn the is 
Bench, after ſome doubt by Whraz.and 


after 


afrer a Fieri fatias awarded, and before 1t 


was executed ; that the Sheriff mi 
ceed upon: the Goods in the 


Executors, 


But.if the Defendant in an ARion of 


© pro» 
s of the 


Debt upon-a Bond plead a Tender at the 


time and place of payment , and tenders 


the 


Wrazof Account z if the Plaintiff die-be- 


in Court, where it reſts, aid 
then he dies 3 now ſhall not the Plait- 
tiff. have this money, becauſe the proper- 
thereof is changed , and become. the 
Xecutor's ,; as Was held in the Comment 
Plras;. bur he is put toa new Suitagainſt 
the Executor. 
Yet . where Judgment is once given in 

a Writ of. Parcicion for a Termer, or in a 


fore the ſecond Judgment needfull in both 


caſes 
Suit, 


.the Execator. 1s not put to a new 
b oceed by Scire facias np* 


ut nay pr 
on the former Fadgnewne : as the L:Ander- 


fonheldy:upon the motion of Fenner, Ser- 
jeant.;: Thouglt before we found the Exe« 
entor:nor in points penal all one with the 
Feſtator -z yet in point beneficial the 
Teftator. includes fiim\ in fome Cafes 3 as 
where an Abbar grarited to his Lefles 
to: take Eftovers 1m another's ground', 
t-was:held. that his Executor,. chobgh 
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not 
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arciters 


I, 
Poſch. 28. 
H. 


Trin, 36 El, 
m ba, Keg, 
H. M. 


Pa.41 Eliz, 
in com. bas 
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not named, ſhould enjoy this during the 
rerm, as well as- himſelf . ſhould have 
done.. \An41 whereas the Statute 23. of 
Henry the 8. gives Coſts to a Defendant 
againſt a Plaintiff ſuing for a wrong, or 
dreach of promiſe, or the like, done. to 
the Plaintiff, -againſt whom it paſſeth by 
Verdict or Non-ſuit ; it hath been re- 
folved, that an Executor ſuing upon ſuch 
wrong, or breach of Contra ro his Te- 
Rator made, ſhould not pay Coſts,becauſe 
he 1s another perſon then the Teſtator 3 
and ſo is it uſual in experience. But 
if in Suit the Attorney of the Executo- 
tor misbehave himſelf | tovards . him, 
and for this the Executor ſgerh: him ; 
here, if it paſs againft him in manner 
as aforeſaid , he fhall pay Coſts, be- 
cauſe this was a Suit for a wrong done to 
himlelf. {e#'6: 3:4. 

- If A- cecover.a Debt as Executor of 
F $, and makes B his Executor , and 
dies before Execution ſued ; B is not put 
ro nev Suit, but may have Execution-up- 
on that Judgment, - But if 4 or Bdied 
Inteſtate , now conld. none as Admini- 
ſtratot to either of them, nor as Admini- 
ftrator of F $, have Execution of /this 
Judgment 3 for the former hath no-intereft 
in 


£ 
, 
fy 


4n Executor. 
in any thing pertaining to F S, and the 
anos. to Title Bf the Judg- 
ment, viz. as immediate Adnuniſtrator to 
F 8, who is now dead Inteftate, and de- 
rives no Title from the Executor who re- 
covered, | 

If a Conuſee have a Certificate into 
the Chancery upon a Statute, and then 
dies before Extent taken out z his Ex- 
ecutor is put to a new Certificate, and 
for obtaining of it muſt make _Afida- 
vie that no Extent hath yet beentaken 
Out. 

IF an Alien joyn with his Wife who 
is Executor in a Suit for Debt, and it 
cometh ro Iflue, he ſhall not have Trial 


ſhould be if he otherwiſe were party to a 
Trral; as was held in the Caſe of Door 
Falio; Yet if a Nobleman ſue as Exe- 
clitor to another not noble, - he ſhall for 
his. Non-ſuit be amerced five pound , as 
if he ſned in his own right; as was con- 
ceived 21 E. 4. 77. By the ſame rule 
aud reaſon, doubtleſs, a Nobleman ſued 
as Executor ſhall not be arrefted,nor ſhall 
any Captas be awarded - againſt him for 
not appearing. And if any Trial ſhall be 
of any Iflue , there ſhall be two _— 
L.1 O 


2 El, Dy. 


per medietatem alienig. Or Lingue , as 


— a_—_—_— 


of the Jury, as im orher Caſes-.where 2 
Peer js party. Likewiſe where the Wake 
is/t0 have her couvenient Apparel, where- 
of the Executor maſt not bereave. her 5 it 
{hebe.a Noble-iwoman, it ſhall be an{we-, 
rable to her degree, | 
A. If--one Exceutor onely fell Goods of 
38 E.3-f0.9- the Teftator , he alone may maantain- an 
N- Action of Debt for the money.- So- if 
(Goods be taken ont of the pofſeflion of 
engExecutor., he alone may maintain" an 
Action, and that without naming him 
Executor. 5; 
"Sore 'touch hath been before of Sum- 
mons - and Severance .,  whereabour be 
this added : If one Executor will not 
or cannot COnjoyn 1n Suit with the other, 
fo as he 18 ſummoned and ſevered z now 
by his death after the Suit is not abated, 
hd 16 Ed; 2. Fitz. 111. Yet if he live till 
&5E.2, Judgment, be may ſue Execution, ſay 0- 
"0-47, 508 ther Books,.13' Ed. 3. Fitz.' Exec. 9. 11 
33 E.3.13- BR, 2. Privilege 2.. Yet Quer, of that, for 
ay rs PM he cannot -acknoviedye fatisfaftion., as 
hath been.fince reſolved. Afich. 14. & 15 
Eliz. Dy. 319, And: the reaſon thereof 
being, becauſe he 1s.no party to the Judge» 
ment, by, the ſame reaſan can he 'not 
ſne Execution, upon it: 3. for how _ 
| 4 4 


oY 


a tc Dina anos, ve 


% 
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have Execution, for whom there is nb 
adgment given ?-/ now: the Recovery is 
onely in the name of the &ther Execator. 
Yea, bythe ſaid laſt' Book it ſeems -that 
after ſarfinent had he- cannot” releaſe 
che Debr ; becauſe it is now altered in 
nature, and turned: in +5 jadicatan) ; 
gh at any fitme befote 6 ores 

he might have releaſed it, as both that 
laft Book faith , and the ewo precedent, 
temp. Ed. 3. Rich, 2 Yea, in an Aﬀtion 
of Account, after Jadgment had that the 
Defehdant ſhajl account, 'the Releaſe of 
him ſevered is a good Diſcharge to the 
Defendant; as was reſolved 4$ EA. 3: 14, 
15. But this'is hot a plenary Judgment, 
fot a Julpment s 0. thereby z bat a- 


nother Judgment 1 10, be had afrer the 
Account, which may be againſt the Plain- 
tiff, ſo as this Releaſe came before any 
Debt or Duty adjudged. What if the 
Defendant be had in Execution at the 
Suit of the Executor , ' who proſecutes 
it and eſcapeth > whether may the 
ſevered Executor diſcharge the Sheriff 
or Gaoler by a Releaſe? I think he may 


By that above-it 4s plaini, that if any 
6tie 6f the Executors Plaintiffs die, the 
et L 4 Wit 


2 Hegef. T<e 


-;The Office..of 
Writ3s abated ;:.0nely where he ſadying 
was, before: ſeyered, ; Opinions have; been 
different, as' above appears; -iSa alſo: is 
1'if one of the: Defendants::Executots 
die.'. Yea, if the Plaintiff Credjror ſue 
A,B,and C; as Executors , where anely 
A and B are. Executors , | there by the 
death -of C the Writ abates, or: falls to 
the-ground : yet. 4 and B (as I think) 
might have pleaded in Abatement, - that 
they. anely were Executors , traverfin 
that'C was not Execytor : but the Boo 
doth-not ſo reſolye. $ee 46 Eliz. 3s fol. 
9, IO, 1 i: 

As 4 and B above might-admit that 
Writ againſt them and C 3 ſo if the Writ 
or Suit had been againſt 4 onely, and he 
ſo admit it , not- pleading in Abatement, 
the Recovery againſt him alone is good, 
9 E.4.12. | 

One that is Oat-lawed, or Attainted in 


his own perſon, may yet ſue as Executor, 


becauſe this $uit is 1n another's right, viz. 
the Teſtator's : But he that is Excommu» 
nicate cannot proceed in Suit as Execu- 
tor, becauſe none can'converſe with tum 
without being excommunicate, as a Book 
ſays. Yet doth: not: this Excotnmunt- 
cation pleaded. abate or rare the 
; wt, 


a: Executor. 
Suit, but make that the Defendant may 


Plaintiff- be abſolved and diſcharged from 
his Excommunication. 


Y_—_ _ 


CHAP. X. 


Of the Poſſeſſion of Executors, or their 
- actual Haying, . 


1. What ſpall be ſaid ſo to come to their 
hands as to charge them. 
2. What ſhall be ſucha gerting or going 


 fromthem as to excuſe then. 


V E have before confidered what 

things ſhall come to Executors, 
and, being come, ſhall be Aſs in their 
hands. Now, for that it is (aid in Reede*s 
Caſe,that an Executor ſhall not be charged 


3 Heb 
x Littl. 
Ray f:om anſwering his Suit untill the co.z. 
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with or in reſpe& of any other goods then co. 1. 5. 


thoſe which come to his hands' after his 
taking upon him the charge of the Execu- 
torſhip ; let us now examine What ſhall 
be ſaid and -accounted ſuch a full and 
compleat coming to the hands of Exe- 
Cutars , as ſhall make them within the 
reach 


We 


Perk.6., 


"Teſta 


The office of 


'_ - "reach andcluryie of Creditors and Lega” 
.  »tees, viz, for ar 1 mtv Debts and 


tes. As coaching Debts due to ths 
tor, it hath before been (hewed ; that 
untill Judgment ard Execution had the 

be not Aſſets in the Executor*s hands. 
Now then as touching other Goods or 
Chattels poſſeſſory , which are of two 
kinds, viz.. real and perſonal, let us put 


the caſe this. 


The Teſtatbr at the tiftie of his death 
hath a flock of Sheep in Cumberland , 
Corn in the Batn in Cornwall, Bullocks 
in ales, fat Oxen in Rack. ſhire, Money, 
Honſhold-Ruff and Plate in London , 4 
Leaſe for years in Norfu/k, and his Exe- 
cutor dwells at Coventry, viz. far from 
al: theſe places ; what kind of Poſſeſs 
fion ſhall the Law judge this ExEcutor 
to have in every of theſe inſtantly up- 
on' the Teſtator's death, and before he 
come where any of the things be , either 
toſee or ſeiſe upon them ? In all the par- 
ticulars/ above mentwned the Law is all 
orie, Except the Caſe of the Leaſe for 
years ; which if it be of Land, (as is moſt 
uſual ) then , becauſe it is a ſettled and 
immoveable thing, the Law doth not 
reach to it the foor of the Executor , to 
put. 


5 a 6. hes 
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aw Exccutor. 
him in actual 'poſſeſhon, (for Pofſeſio 

of qu pedis poſitio ) until hinſelf or 
tor him do actually enter there» 
upon. Nor- indeed need the Law help 
ar fupply the want of aRual poſſeſſion in 
this Caſe, as in the caſe of Moveables 3 
ſince Land cannot be carried away as 
Goods may, and therefore is not ſubject 
to purloyaing or imbeſilment as Move- 
ables are, But if the Leaſe for years 
were of Tithes, the Executor , though 
m never ſo remote a place from them, 
ſhall be inſtantly apon the fetring out 
thereof in actual poſſeſſion of them, fo 
as he may mantam an Aon of Treſ(- 


paſs apainſt any Stranger whch-ſhall take 45 F-3-17- 


22 H.6 


the Tithes ſet out, though he norany for 
him did ever before pofleſs any of the 
ſaid Tithes, or came near unto them. But 
xf the Caſe were of a Leaſe for years of a 
Rectory, conſilting'nort onely of Tithes, 
but alſo of Glebe-lands, into which En- 
try may be made, as alio Lavery of ſeifin 
mir; then itmay perhaps beſome queſti- 
en,. whether ſuch an a&tual poſſeſſion: in 
Tithes ſhall be given by the 'Eav to'an 
Executor' negle&ing to enter, or not en- 
tring intotheGlebe-land; And fol leave 
the confideration of Chattelsreal,, . 
| : Touch- 


«43+ 
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fion 
as thi he may maintain an TR 
Trelpaſſe! againſt any Stranger ta 
them away, = Soda them , though he 
nor any for him ever came near them 
whether yet this ſhall be ſach a poſſeſſion 
in the Executors, and ſuch a coming of 
theſe Goods to their hands , as to charge 
them with payment of Debts and Lega- 
cies, yea to make their own. Goods liable 
in Read of theſe, is a Point worthy of con- 
fideration, 

And, doubtleſs, this throughly fifted 
will-prove a Caſe miſchievous, whither- 
way ſoever the Law be taken. For firſt, 
it muſt be admitted , that without the 
Executor's laying his hands actually and 
particularly upon the Goods in the 
Houſe or Fields of the Teſtator , whi- 
ther the Executor hath reſorted , he 
{hall be ſaid fo in pofſethon as to ſtand 
liable unto the Creditors, fo far as they 
extend in value, though after others pur= 
loyn or imbeſil them. Now then, if di- 
ſRance of place ſhall make difference , 
where ſhall be the bound and limit of that 
diſtance 2 and if the Executor may _ 

| aftex 


, 


as Executor. 


after a Stranger's taking or poſſeſſing of the £.-. 
Goods, it is miſchievous to Creditors, 
On the other fide, if it ſhall be laid 
upon the Executors to anſwer forall the 
Goods whereof the Teftator died poſ- 
ſefſed, it will be miſchievous for them, 
and deterr them from taking: Executor- 
ſhip upon them ; fince much prlojnang 
may be even of Money ; Jeet an 
Goods , by Servants and others about 
the Teſtator , or where theſe _ 
be. I think therefore , that if wit 
out any fraud , colluſion, or voluntary 
conniving- on the part of the Executors, 
they be prevented by others of laying 
hold on- the Teftator's Goods , - ſo. as 
that they may. diſpoſe of them , .eſpe- 
cially if- it cannot be known by whom 
they are ſo purloyned and imbefilled , 
or -1f they be perſons fled or inſolvent; 
that then they ſhall not Rand upon their 
ſcore., as Goods come to ther hands, 
in reſpe& whezeof Creditors:-or -Le- 
gatees ſhall draw ſo mach from them 
eyen out -of their own Goods , as in: 0- 
ther Caſes where they have no ſuch ex- 
cule, | | 
. And of this mind1T the rather am; be- 
cauſe I finde the whole Realm 3n Par- 
| | lament 
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The Office of 
liament tzking notice of ſuch preven- 
tion of Executors coming to the Goods 
of their Teltator , by the wrongful a& 
and imbefilment of others, without any 
default m themſelves. And in'this Caſe 
the Parkamenr hath given ſpecial rene- 
dy, viz, that Writs ſhalt be dire&ed t6 
Sheriffs, to make open! Proclamation 
for the appearance of the parties delin- 
QUEIK #1 the King's Bench at the day k- 
mited z 'and 16 default thereof they (hall 
be actantedthere of Felony, the Writ be- 
mg returned executed,viz.. Proclattiation 
made. Bat note, that this Proclamations 
to be made ' two Market-days , within 
wrelve days next after the delivery of the 
Whit, and the 1a Prochmation muſt be 
fikteen days before the day of Appearance. 
And theſe Proclamations: muſt be made in 
ack Cinies ,- , or Places, (faith 
the Statate ) not expreſſing what is meant 
dy che word fach , and therefore mean- 
ng doubtteſs thoſe in which the: at of 
e is committed. So that if the 
fact de not committed within the limits 
of fome City, h, or Market-Town, 
ay _ to be had by the Statute3 - 
for that "the Proclamacion is to be made 
npon Marker-days in the place _— 
».' *&« Cs 


87 Executor. 


{ &c, Now befides other Places, even 
” ſome Boroughs, vis. Towns tending 
| Burgefles to the Parliament, have no 


Markets, and fo are no places within 
the Alt, Alſo wo Executors maſt re- 
quire this. Writ therefore where ther@ is 
but one Executor, no relief is given by 
this Law, for it 1s penal, ——_— 
andtherefore ſhall not de ex ' by & 
-_ beyond'the words. Laſtly, X ex 
tends but to the Executors of Lords: and 
perſons of good Degree, and onely to the 
treſpaſſing Servants of ſuch perſons, not 
to other Strangers, purloyning the goods. 
_ who ſhall Hr Grant: 

Degree, not deivg F wall 
not much _ w decide; - the rather, 
decauſe I have not heard nor: read, to my 
remembrance, of any Aion brought ug 
on this Statute ': but I'think that good 
Degree muſt tay exther at a Khighe, 'b&- 


ing the loweſt Dignity , or at'a Genle- 


man, being a degree of Worſhip; as 
elfewhere is (hewed , and not ſtop any 
loawes. | 
And the faid Statute ſeems in- ſee 
ſort to imply an opinion this way: winch 
F incline to, in that 1t oth vhs pur- 


| loyning tobe an impediment of the Exe- 


cution 


. The Office of 


cution of the Will , whereas if the Exe- ® 
cutors ſhall anſver and make good: to |: 
Creditors and Legatees out of 'their |, 
own ſtate and goods, for thefe imbeſilled, 3 
the Execution of the Will is not hinder- | 
ed , but.the Executors are dammfied in | 
their own private value, - Yet 1t may be 
ſaid, on the other fide , that ſome things 
given in ſpecie by the Will, ſuch a piece } 
of Plate:, fuch a furniture of a Bed or | 
Chamber; ſach a Jewelzmay be purloyned, 
ſo that the Legatees can never have them, | 
and conſequertly , the Execution. of the | 
Will be hindered , though ſome recom- | 
pence be made by the Executors : but haw 
theſe Legatees ſhall recover recompence 
in ſuch Caſes, for that Legacies are not to 
be recovered by Suit at the Common 
Law, I muſt leave to the Profeſſors of 
the Common or Civil Law to inform, 
But if the Executor be. of ſecret afſent to | 
this imbefilment, whereof even the for- 
bearance to ſue for the recovery of the 
things, or the value of them in dammages; 

if known where they or the imbeſillers | 
be, is a ſhrewd evidence, or proof, then | 
ſhall the Executor be adjudged an haver 
of them, and: ſo Rand charged as having 
them : for Pro poſſeſſore ' habetur qui 


dolo 
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do/o defrit poſſidere. And if inany Caſe the 
taker by prevention from the Executor, 
before his knowledge ( perhaps ) of the 
Teſtator's death , or, at leaſt, before his 
poſſibility of repair to the place where 
the ggods were, to put them in ſure cuſto- 
dy, if, I ſay, ſuch Actor keep theſe goods 
from falling upon thz ſhoulders of the 
Executor, they ſhall ſurely fall upon him- 
ſelf, an1 make him chargeable at the Cre- 
ditor's Suit, as an Executor of his own 
Wrong. 


Of Goods loft by or gotten from Executors. 


But put we the caſe (for thereunto 
{hall be our next ſtep) that Goods come 
tally into Executors poſſeſſion and 
hands, but be again loſt or gotten from 
them without any default in them, ſhall 
they yet ſtand anſwerable out of their own 
Eltates for them? Surely hereaboat two 
diſtinftions muſt be made, as I take it. 

The firſt whereof I derive trom our 
Learning touching Eſcapes of perſons ta- 


ken in Execution and impriſoned, if ſuch 33 8.6. 


be reſcued by Alien enemies , the She- 
riff or Gaoler ſhall not anſwer out 0 
his own goods for _ Debt yz otherwiſe; 

if 


F 10 E., 4-253 « 


Fide 29 Aſſ. 
Pe28, E.o2, 
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if it be-done by SubjeRs, againſt whom 
remedy 1s to be had by the courſe of Ju- 
ſtice : and ſo ſhould I think it tobe 


touching Executors, viz.. That if ene- 


mies landing (as near the Sea-coaſt 
may eafily and often happen ) ſhall take 
away Cattel or Goods from an Execu- 
tor, hereby he ſhall be excuſed 3 contra- 
riwiſe or wy if the erepticn or di- 


reption be by Subze&s known, and there- 


by aRionable. Another difference I 
ſhall think may probably be taken from 
the rules of our Learning touching Bail- 
ment. If A deliver Goods to B to keep 
as his own, or generally, viz, without 
any ſpecial undertaking by B , to keep 
them ſafely, and without any money or 
other valuable confideration given for the 


* ſafe cuſtody : here, if B be robbed of 


them, he ſhall not make ſatisfaction to 
A for them : and ſo if they be ftoln 
from a Servant or Fa&tor, But if they 
be taken away by a known Treſpaſler , 
not feloniouſly , ſome opinion hath been 
that the Keeper ſhall make recompence, 
becauſe he hath remedy for recompence, 
or ſatisfaRion from the Treſpaſſer, Yet 
of this latter I ſhould doubt, becauſe £ 
amſclf as well as B may have this Acti- 

on 


4, Executor b 


on for dammages againſt -the Treſpaſler, 
Now an Executor 1s of the nature of ſuch 
an one, having the cuſtody of another 
man's goods 3 and I have ſeen ina Manu- 
ſcript entire, the Writ of Treſpaſs by the 
Executor, expreſſing goods of the Teſta- 
tor in the cuſtody of the Executor to be 
taken from him : therefore methinks he 
ſhould/no otheriviſe be charged then B, 
to whom goods were, as above is ſaid, de- 
hvered to be kept. For the Executor 
haply ſhall have no benefit nor advan- 
tage by the Executorſhip : all the Goods 
not ſufficing , perhaps , to pay Debts 
and Legacies, which 1s the ſtate we 
moſt think of , 2iz.. where goods ant 
to pay Debts and Legacies ; for where 
there wants not , the queſtion needs not 
be made, Yet a Servant or Factor, who 
hath Wages for his Service, is not there- 
by made liable to ſatisfie for things in 


is cuſtody ſtoln, becauſe he hath not 


for this particular cuſtody any com- 


penſation, So of an Executor , if 


2955 benefit might accrue to lim 
y the Executorſhip, as haply the dif- 
charge of a Debt owing by himſelf, &c2 
Other Caſes there be wherein the Execu- 


M 3 if 


tor ill ſtand more clearly diſcharged, As 
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if the Teſtator left a Leaſe for years, ſtate 
by Extent, Wardſhip , or other Goods 
whereto he had but a defeafible Title, and 
they be evicted after his death ; ſo 1f he 
left a ſhip at the Sea with much Goods 
and Merchandiſes , which are drowned 
in the- return, never arriving in ſafety : 
ſo alſo if he left a fleck of Sheep taint- 
ed with the rot, which. die ſhortly aftex 
him ; In none of theſe three Caſes, ks 
leſs, (hall the loſs fall upon the Executor, 
But to put a Caſe of more doubt ; What 
if a Leaſe for years come to an Executor 
ſubjze& to a Condition for payment of 
Rent, or a ſum 1n groſs, and'the Executor 
fails 1n payment; whether (hall this loſs 
fall upon the Executor to be made good 
to Creditors or Legatees out of his oivn 
ſ{ubſtance, or not ? 

To this I muſt anſwer by this diſtin&i- 
on , viz. If the Executor had taken the 
profits of this Land ſo lang as to turniſh 
him with money for this payment, or if he 
had other goods of his Telſtator's in his 
hands .to ſupply the payment , then 1s it 


his 'default that the. money is not paid, 


and. he muſt bear the ſmart thereof, c- 
therwiſenot 3 for he is not bound to make 
payment out of his own goods : yet he 1s 

a ſul- 


an Executor. 


a ſullen and unkind Executor who wall. 
notſo doe, whenas he may repay and ſa- Yet Wore, 


tisfie himſelf by the profits thereof after, 
Like Law, if the Executor ſuffer a Bond 
of a hundred pound tobe forfeit tor not 
paying of fifty pound, having ſufficient in 
his hands, So alſo.of a Recogmizance, 
Statute or Judgment, defeaſanzed upon 
payment of a leſs ſum, Yea, I leſs donbt 
of all theſe caſes, then of the Forfeiture 
of the Leaſe for years : for haply the Ex- 
ecutor had time to have ſold the Leaſe, 
and made money thereof , towards the 
payment of Debts ; the omiſſion and neg- 
led whereof may be imputed unto him, 
as a Default juſtly occafioning recom-, 
= to be by the Law required from 
im, But, perhaps,. he may excuſe him- 
ſelf that he could not find a Chapman whd 
would give him to the value thereof, 
Hereunto yet reaſon can eafily reply, 
that it had been much better to have ſold 
It under the value, then to have loft the 
whole value, by expoſing or abandoning it 
to total Forfeiture, 
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CHAEF.:XI. 


How far and nbere an Executor, havin 


Aſets,is chargeable or liable to Attion, 


Aving conſidered what things ſhall 

- come to Executors, and be Aſſets in 
their hands far the performance. of the 
Wwlz; let us now conſider what things 
the Execytor is hound to pay , fatisfie, or 
pertorm,an1 what not, where he is charge- 
able, and where not, this being admitted, 
that he hath Aſſets,viz. {ufhcient Where- 
with to perform, 


-Here we will, conſider of theſe parts. 


I, Of Debts by Specialty or Record. 
» 24 Of Debts or Duties by Contratt without 
; ipogiatty. «|, 
3. Dybts mithogt gither Contrat 'or Sper 
lat). 1 
4+ Covenants by Deed or Specialty, 
5. Wrongs done by the Teſtators, 


[i Aways Debts by Specialty , which 
+ 'arg the moſt nfual and common 
oblige- 


ay, Executor. 


obligements , it will not be impertinent 
to g1ve 4 little light touching the validi- 
ty of a Specialty, and the extent of 1t to 
Executors. The moſt doubt will ariſe 
upon Bills and ſuch Writings Obliga- 
tory made , not by Scriveners or Clarks, 
in common form , but by others other- 
wiſe, for haſte , . or through ſimplicity, 
Thus, long fince we finde a Writing 
made by 4 to B, Memorand. that I have 
received of B ten pound, which I pro- 
miſe to pay, &c. This being ſealed and 
delivered, was held a good Obligation by 
Brian and Catesb. So if the words had 
been onely, I- ſhall pay to B ten pound 3 
whether ſuch words , or the like, as ca- 
venant or grant to pay,be in the form of a 
Bill or Bond, or in an Indenture or Ar- 
ticles, it 1s a ſufficient ground for an 
Action of Debt. And though it ſhould 
be miſ-writren , Wigint for Vigint, or fit- 
teen for fifteen; yet ſhall it be fayoura- 
bly conſtrued, ad 
of Debt, as hath been reſolved in theſe 
and like Caſes , 
ing falſe Latine in the Obligation , or the 
plural number for the fingular number, 
or words of repugnancy or non-ſenſe 3 
yet if there be words whereby it appears 
| M 4 that 


9 H. 6. 
2 


22 E. 4e22, 


I9R,2.F, 
Det. 166, 
7 
H. 4. 8 


held a good Specialty 23 £1. M.s. 


. H. 7.16. 
and ſoalſo notwithſtand- 2? Hae. 


[i IT H. 4« 76» 
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that A is a Debtor to B, and it be ſealed 
and delivered, it is a good Writing Obl1- / 
e3 1.8. Dy. gory 3 yea, though it want the words of 
| 29& 3% concluſion, viz. In witneſs whereof , as 
i 5H. 7:14, the Lord Dyer reports to have been re- 
| 38.6.36- ſalved ; although the contrary were held 


if 22 H. 6. 15+ - > 
21 E. 4. 3; in four ſeveral Kings times before, as our 


f 3 H.4-17- Books ſhew. 

Now. any ſuch Writing obligatory 
doth determine or drown any Duty by 
Contra&t, becauſe Specialty 1s of a higher 
nature; $0 as if 4 and B do bargain with 
C to pay him a hundred pound for Corn, 
or other thing, and after C take ſome ſuch 
Writing obligatory as | aforeſaid of A ; 
now by. this 1s B diſcharged of the Debt, 
becauſe: he ſtood. charged onely by the 
Contra&, which: as extinguithed- by the 
{aid Specialty, | 

As -for the extent and operation of 
thefe ''Specialties to and upon. Exe- 
| cutors 4 we muſt. know that an Executor 
[|| Sorcſerra- doth {o repreſent the perſon of that: Te- 


[| th fR | * oo : : 
['] rant of * Rator, {and is ſo- included in him, as that 


| Anuitr. every Bond or Covenant by. the Teſtator, 


I'l 288.8, 


Wl] D3.r9,022, Mae for. payment of money or the like, 
l reacheth to the: Executor , althongh he 
| 22. be not named, viz. that he doth not 
4 32 H.6.32. . . , Kt 
[/! 704.748, Covenant for, nor. bind him and his 
HEE Ex- 
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Executors by expreſs words, ( and yet the No mention 
Heir not named 1s not bound, though = wy 
kthere be never ſo- great Aſſets or Land mear, yethe 
# deſcend unto him. ) —__ 

S Now touching Debts upon Record 

much need not to be {aid , ( except of 
thoſe by Stat. Merchant:) for to Debts and 
Dammages already recovered againſt the 
Teſtator, and to Debts by Recognizance, 
the Executor's liableneſs 1s ſomewhat 
clear and conſpicuous, .Yet other in- 
feriour Debts upon Record may fitly be 
thought of, as Iflues forfeited, Fines im- 
poſed by Juſtices at Weftm. or at Aſliſes , 
Quarter-Selhons, Commiſſions of Sewers, 
or Bankrupts, by{Stervards in Leets , or 
the like 3 for all theſe are Debts of Re- 
cord , Which Executors ftand charged 
withall. So alſo if the Teftator were 45-34 bo 
before Auditors found in Arrerages of $2. Other- 
Account, being a Bailiff or Receiver , MRS 
for theſe Auditors are by Statute Judges Socage, he 
of Record : but if the Account were %gt. = 
made onely before the party to whom 2-caP+ 11» 

: ut credo.CO. 
the Arrerage pertained , or but before },o. 103. 
one Auditor onely, it is out of the Sta- 
tute, Which - ſpeaks of Accounts before 
Auditors in the plural number ; therefore 


W the Executor not chargeable , becauſe 


the 


"—_ 
> 
dls. Se. Ca es wa " 


© WY 4 _— 
=P LS io IE at 


36 H.S. Br. 
Stat, Mer, 
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the Teſtator might wage his Law in thoſe 
Caſes, not in the former, 


And whereas exception was before 


made of a Debt by Statute-Merchant, it 
was by reaſon that the Lord Brook tells 
as, that if the Conufſor in that caſe be re- 
turned dead, no remedy appearerh'for the 
Conuſee to have Execution of the goods 
of the Conuſor , but onely of his Lands. 
It this ſhould be thus, it were a very miſ- 
chievous Caſe : for many bound in Sta- 
tates have no Lands but Leaſes,and Goods 
of great value, and if by their death their 
Goods and Cnattels ſhould be ſet free 
from this Statute , and the Creditor 
without remedy, the Lai were defeQive : 
and it were ſo much the more ſtrange in 
this Caſe, becauſe the Statutes of Aon 
Burnel! and AMercatoribus ſeem to pitch 
principally upon Goods, and to tend 
unto aſſarance between Merchants, who 
uſually are not Landed men. Burt that the 
Law doth give remedy in ſuch Caſe, as 
rvell againſt the Goods as Lands of the 
deceaſed Conuſor, appears by the Reſo- 
lution of late made, in what Order 
an1 Precedence Statutes are to be ſ(atisfh- 
ed by Executors, as after ive ſhall ſee, 


Of 


an FExecutor. 


& 
Of Debts by Contratt without Deed , as 
ev, ' Leaſes parol, &c. 
[t 
$ Oatracs are of divers kinds, and 


. * . o 2 
. we will begin with thoſe in the re- 


2 | alty, as moſt worthy. If therefore one be 
5 | Leflee for years or for life , without any 
+ || lndenture or Deed, ( as he may be) and, 
- | his Rent being behind, hedieth ; now is 2r H.6.r. 
the Executor lable to the payment of #4 © 34+ 
; |f this Rent wathout any Specialty, for that |, . .. 
" | his Teſtator , it be had been ſued in his 7 E. 3-22. 
\ | life-time, could not have Waged his }4{c.:.+ 
| Law, Butif the Leflee for years in his 7:4e8 E. 
life-time ſell or grant away his Term or 7 *47* 
Leaſe, although he (till lie at the ſtake for 
th? Rent to grow due after, untill the 
| Leflor accept the Affignee for his Te- 
, nant; yet if the Leſſee die, his Execu- yy, 4a. & 
ror ſhall nat be charged for any Rent due 33 Ez. in 
| after the death of his Teſtator, But —__ 
| what if the Leſſee do not alien or aſſign 
1 his Term, but die thereof poſſeſſed, and 
1 theExecutor, perceiving the Land not to 
be worth the Rent, waveth the ſame, 
yet the Leſſor will not enter thereinto, p..+ $:u4. 
nor mtermeddle therewith , whether may 227- 
he yet charge the Executor with the 
| Rent 
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Rent during the Term » I anſwer, that Y%: 


anſiver this Rent , though mach more 


* then the Land is worth, for the taking of 


the Leaſe is much of the nature of an 
Obligation to pay money : Yet becauſe 
it 1s yearly Executory, the Executor may 
ave 1t, in caſe his Teſtator's Eſtate will 


not ſupply and bear that lofſe. But what 


if there be Aſſets to bear this yearly loſs 
for ſome years, but notduring the whole 
term ? Ithink in this caſe the Executor 
muſt pay the Rent fo long as theſe A/- 
ſets will hold out, and then muſt wave the 
poſſeſſhon, giving notice to the Reverſio- 
ner. And -this I think he may doe well 
enough , notwithſtanding his Occupa- 
tion of the Land divers years after the 
Teſtator's death, becauſe that was not vo- 
luntary, but as of neceſſity : yet this I 
leave as a Quere, to be well adviſed of 
with good counſel, 


Of Contratts perſonal. 


7 Here the Teſtator might wage his : 


Law, there the Action lieth not 
againſt 


e 
y 
a 
t 
+ 
q \ 
t 


if he have ſees, that is, ſufficient tor NEC 
payment of this and other Debts, he can-4 
not wave this Leaſe, but ſhall be tied to 


n 


t 


V 
t 
h 


0 {1 


t 
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againſt the Executor, as hath been touch- ol 0-45 
ed : and therefore he is not chargeable picep by a 


kn an Adtion of Debt upon a fimple 2 minm 


- in the Ex- 
ContraR, as by reaſon of this or that, to chequer. $0 


his Teſtator 3 yea, though it were the In- Te, Dug's 
heritance of Land which was ſold, ſo as 7. f. 98... 
the Sale were without Deed; or though $2 Ac- | 
by Deed, yetif noCounterpart Were un- ceptfor the 
der the hand of him to whom the Sale N% 

was made. And the Cuſtom of London 

to the contrary, viz. that an Action of 

Debt ſhould be maintained againſt Execu- 

tors upon a Contra, was held void , at 

leaſt no good Plea againſt other Credi- 

tors,that ſuch aDebt was recovered againft 

the Executor , or paid by him, as was to- 

wards the latter end of the late Queen's #- 32 © 
time reſolved, though in the beginning of _=_ bes by 


her time it was a Demurrer. Yea, though three Judz- 
es, and 37 


{ ſach a Debt grerv for the molt neceſſary £7, by all, 


"OD — 


thing, viz, meat and drink, which bind- i 
eth even an Infant to payment, yet will it gur co. 1.5. 


not charge the Executor of a man of full /-52-b-itis 
contrarily 


I age. But this is meant where the Con- reported. 
I tra was onely by word : tor where-the 3 Z-Py- 


196. De- 


1 Teſtator putteth his Seal ro any Deed or murrer. 


* ' - E, 4+5Ts 
Writing made upon ſuch Sale,this is more 2.745% 


| then a impleContra&,and taketh from the r5 £.4.16. 


. : 22 H.6.13. 
Vendee his wager of Lav, ard ſo chargeth 7 7ertd;, 


the 
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——_ the Executor. But if the Teſltator ſeal 
common Þut unto a Tail or Tally with ſcotches, 


Hoftler or expreſſing a Debr, this 1s no ſuch Specis? 


ViQtuall : 
truſt kis  alty as ſhall charge Executors. Yet in 


Gueſt, he 10- : 
erg ode ſome Caſes without any Seal at all the 


bybis death, EXCCUtOr 1s chargeable. But although 


Co.9.87 b. no action of Debt lieth againſt the Exe- 


» 23s | 
But it the CULOT upon ſuch a ſimple Contract , yet 


lum beal'o may the Creditor in that caſe maintain 
written on 


it, they are a0 Action upon the Caſe , grounded 


bound as b | ; . #- 
Don upon the Aflumption implied, though 


284.8, not expreſſed, as now ſtandeth reſolved 
Cate, BY All the Judges of all the-Courts at 
Co.lib.,, Weſtminſter , though heretofore there 
£0d:9.57- hath been much difference of opinion 
Caſe, thereabout. And indeed, thus the Exe- 
cutor is charged in matter for a ſimple 
Contrat, though not in manner of a 
Debt , bur as for breach of promiſe, ma- | 
king recompence in Dammages , in ſtead 
2 He4-14 of the Debt. And the chief reaſon for it 


is , becauſe the Teſtator could nor have 
waged his Law in this Action upon the 
Caſe againſt himſelf, though in Debt 
he might. Where the Teſtator retaineth 
Servants in Husbandry , or otherwiſe, 
and dieth, there being Wages due to 
theſe ſo retained 3 the Executor 1s [1a- 
ble to an Aion of Dedt for the any 

£ / 


m4 £@auwS 5% 22 © Bn _wy< kj « FR 
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by reaſen that the parties were compel- 
| lable-by Statute thus to ſerve, and there- 4 H. 6. 48. 
cis® fore the Teſtator could not have waged 
inf his Law : but in caſe of Servants not com- 
pellable, as Waiters or Serving-men, as go2 H. 4. f. 
we call them, no Aion of Debt lieth a- 24-Servitors 
x , in the War 
eainſt the Executor for their wages,though þy Comratt. 
againſt the Teſtator himſelf1t doth; for the 
Contra& is ſufficient to charge him who 


made it, See of Account after. 


D 

ed 

at Where Executors ſhall be charged, without 
reY cither Contratt or Specialty. 

on 


(on WW a Priſoner oweth money 

to a Gaoler or Keeper of Pri- 27H. 6. 4: 
2 | ſon for his Diet or Vi&uals, and dieth, rr . 
a- | his Executors ſhall be chargeable for this 87 b. 
ad | Debt, becauſe it is for the Common- ;.; * uz: 
it | wealth to have Priſoners kept, which can- muſt have 
ve { not be without affording them ViRuals. zi, 
ne | Alſo where one hath a Patent or Tally 
br } of the Exchequer , to receive money of 
th 1 ſome Cuſtomer, Receiver , or other Of- 
e, {| ficerof the Crown, and delivereth it to 
tf him, he then having money of the 
z- | King's in his hands; 1f he pay not the 
> | ſame, burdie, his Executors ſhall = 
| | char- 


176 The Office of | 
27 H.6.4- b» chargeable \with the payment thereof, $0 
wb LL tor Arrerages of Account betore Auglitors, 
Che of the if more then one 3 but this is Debt of Re 
ro 6:24, Cord in Law. 

25. So if any Lord of free Tenants dott 

levy Aid of them for the marriage of his 
$:g,-”* eldeſt Daughter , and he die before ſhe 
Weſtmin, x. be married ; ſhe may recover this money 
72%, Dy an Aion of Debt againſt his Execu- 
r72.b tor: but this 1s by virtue of a Statute. There 
is a Preſident in the Book of Entries, of 
an Action of Debt againſt the Executor of 
an Heir , by which it ſeems that a man 
binding himſelf and his Heirs , and lea- 
ving Aſets , ' the Heir taking the profit 
becomes ſoa Debtor , that his Executor 
Rez orig, fÞall be charged, And in the Regiſter 
T4Ts there 15 a Writ againſt the Executors of 
the Guardian of the Spiritualties of the 
Arch-biſhop of York , for the Debt of 
B, who died Inteſtate, and whoſe 
Goods came to the hand of the ſaid } 
Guardian, viz. the Dean of York. In 
allowance whereof, there is a Note ad- |} 
ded of the like Writ brought in K, R, 2, | 
his time , and that then a Prefident was | 
alledged of ſuch a Writ in King Edy,2. 
er Re2er6e Iffs time againſt the Executors of., an 
wy Ordinary, and that they were inforced 
| .to 
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to anſver unto it, So 1s the opiniion of 
Trew, in the time of Edzard the third, 2 EqaFie, 
Bur Ald, oppoſeth him; Alſo the Ratio= See 27. th, 
nabili parte bonoram by cuſtome 1n ſome _ yo» 
places is maintainable for the Wife and in rork-ftire. 
Children againſt the Executor, Bur no 
Action of Account lieth againſt Execu- 
tors, except for the King, More hereof 


tit. Won [4 
Of Cotvenaitts charging E xecators; 


WE have already touched upon 

| Covenants in part, viz, where 
they be expreſly for payment of money, 57 An- 
ſhewing them to be in Law-bonds , that Elferig,eirs 
is, Writings obligatory , whereupon an *# 33 E: 
A&tion of Debt may be brought as well as 
an Action of Covenant, though the words 
of the Deed bear the ſound and phraſe of 
a Covenant, Yet in {ome Caſes no Attion 
of Debt lieth upon a Covenant to pay 
money : as if 4 covenant that his Execu- 
tor ſhall within a year, or ſuch a time, af- 
ter his death pay ten pound to B 3 now 
for that no Aion of Debt -was tmain- 
tainable againſt .4 himſelf, it lieth not Paſck.33 E:; 
ag1inſt his Executor, but onely an Aﬀtion aug”, 
of: Covenant 3 as was held jn the lite combe. 


N Queen's 


AO a 44D Weis 7 env”. ho 
——_ _— _— - PR" 


d was a * » 
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Rel both Queen's time, So if the Covenant be 
to -be 6A , | 

done by the Conditional, as thus, thatif C do not pay 
Covenanter, to Bten pound, then A will pay'it: and 
viZe ten l, . . | 
inorfive,, ſOalſo, perhaps, if the Covenant bein the | 


tacha day. d;ftinctive, viz,, to doe ſuch an a& , or to 


So in Penot's 


Caſe. But Pay ten pound ; now if the A& be not 
where © done, yetno Action of Debt lieth for 


covenant to the money, but onely an Action of Cove- 
> "nd nant, But now let us come to the Caſes of 


divers Juſti- meer Covenants, and ſee which of them 
oe _ will com an Executor, and which not, If 


vors nor ne» 2 Leſſee for years covenants to repair the 
mound, Buildings,or to pay the Quit-rents iſſuing 


10-25-07 On of the Land let , there is little doubt 
114 Note Dut the Executor,to whom the Term com- 


= Paſek, form that Covenant , 'although he did not 


3SEl.in covenant for him and his Executors. And 


the Cafeis ech , muſt as well as his Teſtator r- 


bas Yes 


yet of theſe Caſes doubt hath been : and 
couching the latter, viz, of paying Quit- 
rents, divers Juſtices in Queen Afary's 
time were of opitiion, that 1t was a'thing | 
ſo perfonal, that it died with the perſon, 
and did not charge the Executars 3. nor is 
there any contrary Opinion exprefled in 
the Book. And. fince that time, viz. 
towards the end of Queen Elizabeth's 
Reign, in the Aion of Covenant be- 
tiveen the Dean and Cancns of way 
an 


amn Executor F I'7 J 


4nd Hide touching Reparations , at the 

firſt much opinion was, that onely the 

perſon Covenanting was tied to this per- ©0-l.5-fe240 
formance ; but after ic was reſolved, that 

that Covenant did run with the Eſtate, and 

ſo both Executor and Affignee were bound 

to performance. Bur in that Caſe 1t was 

ſaid by Popham, chief Juſtice, that if the gegyeed 
Covenant had been to doe a collateral F- 39 Eizs 
Act, neither the Executor nor the Aſ=- -odoed Bil 
fignee had been tied thereby : and there- M43 & 44 
fore Where a Leflee for years covenants oY 
within ſuch a time to. build a new Houſe 

upon the Land, and dies defore that time 
expired, I doubt whether the Execntor be 

bound to perform this or not 3 although 

it do concern the Land let, ſo as perhaps 

the Rent or Fine was the leſs, in reſpect of 

this charge of ney Structure or Buildings; 

which is a great reaſon that the Execu- 

tor , though not named, ſhould be tied ro 

the performance. But if the Covenant 

had been to build a Houſe elſewhere then 

upon the Land let, or to doe any other col- 

lateral thing , not pertinent to the Land 

let ; it is clear the Executors were not 

pound to perform it. And yet in thoſe 

Caſes , if there were a breach or non- 
performance 1n the Teltator's life-rime, 

N 2 as 


to be built 
upon the 
| | Land leaſed; 
[if and yet Bal- 
WS || 4% feemed 
WW ct a contra- 
WT ry opinion, 


M.8&g 
El, Dy.257- 
Intrat, Mi. 7 
& 8 Eli, . 
Swanno 
Veſt. 


Strangſham 
& $carlcs. 


The Office of 


as that the time of performance were ex- 
pired before his death, then it is clear the 
Executors were bound to yield recom- 
pence by way of dammages recoverable in 
an A&tion of Covenant , as both Shelley 
and Fitzherbert agreed ; and ſo alſo did 
the Lord Pophams agree in the ſaid Caſe 
of Hide , as I find in my own Report of 
that Caſe ; though in the Lord Coke , re- 

orting onely the Point in queſtion, that 

e not mentioned. Now let us confider 
of the Caſe where there 1s noexpreſs Co- 
venant at all, ſo much as for the Leflor 
himſelf, but onely a Covenant implied, 
or Covenant in Law, as we call it, As if 
Leſſee for life make a Leaſe for. years, 
and die within the term, ſo as the Leſſee is 
evicted by him in Reverfion or Remain- 
der. In this Caſe it was reſolved in the 
late Queen's time by three Juſtices, viz. 
Walſh. Brown and Dyer , that by this Co- 
venant in Law the Executors were not 
chargeable ; and in the ſame Caſe, the 
Lord Dyer ſets down another Reſolution 
after to the ſame effet, But Maſter Ser- 
jeant Bend/ces reporting this latter Caſe 
to be of a Leaſe made by Tenant in Tail, 
»iz,, before the Statute of 32 H. 8. or 


not warrantable by it, ſets down the opi- 
non 


42 Executor. 


nion contrarily, viz.. that the Action was 
maintainable againſt the Executor. This 
may ſerve for inſtance, the like being in 
any other Caſe where the Leflor hath not 
a good and a firm Title, but perhaps ſub- 
je& to a Condition, or other Eviction, ſo 
as the Lefſee cannot enjoy the Land ac- 
cording to his Leaſe. 

But this muſt be ſo underſtood, that no 
eviction or breach of Covenant 1s in the 
life ofthe Teſtator himſelf; for if that be, 
there is no queſtion but the Executor 
ſtands chargeable : and therefore if one 
make a Leaſe of Land by Deed wherein 
he hath nothing , this Covenant is per- 
haps preſently broken and though the 
Leſſor die before an Aion of Covenant 
brought, it will be maintainable againſt 
his Executor, though no expreſs Cove- 
nant.This is uſefull to be known,though in 
theſe days there be few Leaſes ſo made, 
without expreſs Covenant, and the Execu- 
tors alſo named. And where there is a 


ſpecial Covenant in expreſs words, it doth 

ualifie the Covenant 1mplied ; ſo as al- 
though words of demiſe and grant tie the Nokes and 
Leflor to a general Warranty of the Title 
againſt all ___ it beingafter covenan- 


ted that the L 


ce ſhall enjoy againſt the 


N 3 Leflor 
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Leſſor and his Heirs , or againſt all claim- 
ing under him or his Anceſtors 5 now no 
eviction by or under any other Title gi- 
yeth cauſe of Aion, or bindeth the Leſ- 
ſor or his Executor to make recampence, 
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Of Wrongs dong by Teſtator s,and whethev 
E xecutors be liable to Amends. 


Lthough Executors do repreſent the 
perſons of their Teſtators; yer if the 
Teltacor commit any Treſpaſs upon the 
Goods of another, or upon his Perſon or 
Lands, no Action lieth for this againſt 
the Executor 3 for Attio perſonalis mori- 


tur cum perſona. So if a Sheriff, Gaoler 
4r Aſſ.1.15- or Keeper of Priſon, ſuffer one in Execu- 
40 E.3.FitZ. ,- 
Ex.74.Co, £10N for Debt or Dammages to eſcape z 
tibg.j.87-1. thongh hereby the party at whoſe Suit 
the Execution was be intt'led to an Agi- 
on, viz.. an Action upon the Caſe, aganft 
ſuch Officer by the Common Law , and 
by Statute an Action of Debt yet if he 
ſo ſaffering die , for thar ſuch difference . 
was a wrong of the nature of a Treſpaſs, 
no A&ion lieth againſt his Execntor for 
the ſame, And upon the ſame reaſon, as Þ 
. preſume, if on? carry away his Corn and 
Hay, withour ſetting out che Tenth, al- 


though 
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though the treble value be recoverable a- 
oainſt him in an Action of Debr ; yer if he 
die before ſuch recovery , the Action is 
gone, and lieth not againſt his Executor 
no , not although the Teſtator were a 
Leſſee for years, ſo as his State came to his 
Executor. 

Like Law in other penal Statutes : as, 
for arreſting one at the Suit of F S, with- 
out his privity or afſentz or for not ap- 
pearing as a Witneſs, being ſerved with a 
Sul-pena, and having charges tendered, 
and many like ; yea, if a Leſſee for years 
commit Waſte and die , no Aion lieth 
againſt the Executor for this Waſte, For 
all theſe Caſes are within the rule of A#io 
perſonalis moritur cum perſona. And many 
other like Caſes might be put , bur theſe 
may ſuffice, Yet if a Parſon, Vicar, or 0- 
ther Spiritual or Eccleſiaſtical perſan, 
doſuffer a ruine or decay of the Houſes or 
Buildings upon his ſach Spiritual Bene- 
fice or Promotion, anddieth; his Execu- 
tors are liable, by the Spiritual or Ec- 
clefiaſtical Law , to the Succeſlor's Suit 
for amends, to the repairing of ſuch ſpoff 
or decay. And becauſe ſome uſed frau- 
dulently to grant away their Goods, ſo as 
nothing ſhall be left co their Executors 3 
N 4 t 


| 
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T conceive 
no diffe- 
rence be. 
tween this 
and the o. 
ther Caſes 
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it was enaRted remp, Elizalethe, that ſuch 
Grantees of Goods ſhould be liable to 
the Succeſlor's Suit for theſe Dilapidations, 
as if they were Executors, 

As for one other Caſe of this nature, 
viz,, Where an Executor waſteth the Goods 
of his Teſtator, or an Adminiſtrator the 
Goods of his Inteſtate, and dieth , whe- 
ther his Executor be ſubje& to Action for 
this, ornot; I adjourn the Reader to that 
place where I ſhall treat of ſuch Waſting 
or Devaſtation by Executors, | 

Unto this Head not unfitly may be re- 
ferred what before 1s ſaid of A&tions 
againſt the Executors of the Debrtor's 
Heir, and the Executors of the Ordinary ; 
for the Specialty binding to payment 
reacheth nat to any of theie : hut becauſe 
their Teſtators ſhould have paid theſe 
Debts with the Goods or Profits of the 
Lands of the Debtor , and did not, but 
retained them to thzmſelves ; therefore 
for this, as a Wrong, are they ſuable, as I 
take it. So alſo by the ſame reaſon are the 
Executors of an Adminiſtrator chargeable, 
where he did neithzr pay the Debts, nor 
leave the Goods to the next Admiuſtra- 
tor, but orherwiſe diſpoſed of them. Yet 
an Executor 1s nat chargeable in an A+ 
etion 
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ch Ction of Detinue,nor of Account, (except gs 4 
to tothe King ) for the Teftator's detaming, admit.cor. 
IS, and not paying or anſyering things recet- =—_— 
ved, or under his charge. Con, for Ar- 
e * And the reaſon why, after Account Ferages or | 
ls made before Auditors, and the Bailiff before Au- 
1 or Receiver be found in Arrerages and fiters. - 
- die , that in this caſe his Executor is g7, on 4 
Jy chargeable, is, becauſe the Auditors are 9.6 Its 
it made Judges by the Stature weſtm. 2. cap. es 
g iT. fo this Arrerage which they have 
| judged isa Debt by Record. 
- But if the Caſe be pyt on the other 
ſide, viz. that the Bailiff ox Receiver 
s have found in Surpluſage upon his Ac- Co. tib.g. f. 
| count, viz. that he hath laid out more in 97-* 


his Lord's or Maſter's buſineſs then his Re- 
ceipts amounted unto, and then his Lord 
or Maſter dieth 3 now ſhall not he have 
any Action againſt the Executors for the 
Surpluſage, becauſe it is our of ths purvieu 
of the ſaid Statute, 
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CHAP. XII. 


Of the Order and Method to be uſed by Ex- 
ecntors in payment of Debts and Lega- 
cies , fo as to eſcape a Devaſtation or 
charging of their own Goods. 


V E have gone through and diſ- 

patched the two firſt propoſed 
parts, viz. 1, Touching the being of 
Executors, and the manner of their be- 
ing5 2. Their having, and the manner 
of rh2ir having. We come now to the 
third part, viz. Their doing or diſpoſing 
of the Teſtator's Eſtate, 

Now this conſiſts principally in the 
iflungof Money, though partly alſo in de- 
tivering or aflenting to the execution of 
Legacies, not being Money , but other 
Goods or Chattels bequeathed. 

Money is to be iflued by Executors 
four ways ordinarily. 

About the Funeral of the Teſtator. 

About proving his W1ll. 

In paying of Debts, 


In paying and atisfying of Legacies 


As 


peculuarly, 


an Executor. 


As for the firſt , Burials be as of ne- 
ceſſiry for two reſpe&s, viz.. 1. Of Cha- 
rity to the dead, thar he may be Chriſti- 
anly and ſeemingly interred ; 2, to pre- 
yent and ayoid annoiance to the living, 
who by the very view of the dead Car- 
caſes would botl, be affrighted, and with= 
in a feiy days diſtaſted at the noſe. We 
know that under the La the touching 
of a dead Carcaſs made a man unclean, 
and to need purifying; nor can we eafily 
forget what the Siſters of Lazarus ſaid 
ro' OUr Saviour touching their Brother, 
when he had been dead three or four 
days, viz. that th taking of him then 
out of his Grave muſt needs bringa noi- 
ſome ſavour. Hereabout therefore ſome 
expence isneceflary , and that not onely 
for Fees to be paid , which in London a- 
mounts to a conſiderable ſum , ſpecially 
for ſuch as are to be buried within the 
Church; but alſo otherwiſe, viz. for the 
Pall or Herſe-cloath , the Ringing, &c. 
As for Feaſting and Banquetting, it ſeems 
not to be congruent to the ſadneſs and 
dolefulneſs of the ation in hand. But 
howſoever that be, yer where the Teſta- 
tor leaves not ſufficient Goods to pay his 
Debts, Feſtival expence is to be forborn, 
Cx- 


21 Hen, 8, 
71% ff 
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except the Executor will out of kindneſs 
bear it with his own purſe 53 for dead 


Debtors muſ? not feaſt to make their li- | 


ving Creditors faſt, I mentioned a confi- 
derable amount of funeral Fees payable 
m L9ndon : and ſurely (to let my thoughts 
fall back upon it a little it is worth con» 
fderation, whether in that kinde, and e- 
ſpecially for thoſe who dying there are 
yer carried into their Countries to be bu- 
ried, the Exaction benot either unjuſt al» 
rogether, or too onerouſly excellive : ſo 
alſo for much Ringing , contrary to the 
Canon made at the Convocation in the 
firlt-year of King James. 

The next thing mentioned to juſtifie 
and occaſion expence is the proving of 
th2 Will, But this way a greater aiſ- 
burſement (except for riding charges, or 
by reaſon of oppoſition by a Caveat put in, 
or the like ) will not ſtand allowable, then 
is preſcribed by the Statute made in the 
time of Hen. $. whereby the Fees of Or- 
dinaries, and their Scribes, Regiſters and 
Officers be limited. And it it 1s ſtrange 
that theſe bounds have been ſo much and 
ſo frequently broken and tranſgrefled 3 the 
rather, for that long before, in the time of 
K, Edw.3, by an A& of Parliament it 38 
Pro- 
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Provided, that the King's Juſtices ſhould, 
els Fas iwell at the King's Suit as at the partie's 
ad grieved, enquire after ſuch Oppreſtions or 
i= F Extortions, for ſo they be called 3 yea, S:. 
i- I Germ. who was no firanger to the Civil Pe & Sta] 
le If and Canon Law, as appears by his Book, **P%' | 
s I faith, that the Ordinary ought to take no- | 
» |} thing for the Probate, if the Goods ſuffice | 
= I not for Funeral and Debts ; but he means 
e | onely that Ccnſcience 1s againſt it, 
. Now we come to the third occaſion of 
* | Disburſement, viz, payment of Debts, 
) | which is the main part of our bufineſs. 
> | We have before ſeen what Debts lie up- 
* JÞ on Executors, having Aſſets to pay them ; 
we are now to ſee in what order they 
muſt pay them, as well at /int fidi diſpenſa- 
tores, as for their own indempnity, ne qaid 
res ſua capiat detrimenti. To put our ſelves 
into the better order or Method of hand- 
ling theſe things , we will ſort our Debts 
into their ſeveral kinds, thus. 

They are of theſe three ſorts,viz. either 
Debts of or upon Record ; 1 
Or, Debts by Specialty 3 
Or, Debts without Specualty. 

The Debts upon Record may be again 
divided into four ſorts or kinds, viz, 


Debts to the King or the Crown. 
Debts 


er re EI 
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Debts by Judgment or Recoyery in 
ſome Court of Record. 

Debrs by Recognizance. 

Debts by Statute-Staple , or Statute-| 
Merchant, 

Amongſt theſe, the Debts of the Crown 
are to have the firſt place of precedence z 
ſo as. if there be not come to the Execu- 
tor Goods of greater value then will ſuf- 
fice for the ſatisfaftion of theſe , he 1s 
not topay any Debt to a Subjetz and if 


M. 33 & 34 he be ſued for any ſuch, he may plead in 


Eliz, the 
Lady Wal- 
ſingham's 
Cale in com, 
ban, @ Tre 
39 Eliz, 


Bar of this Suit that his Teſtator died 
thus much indebted to the King , ſhewing 
how, &-c. and that he hath not Goods ſur- 
mounting the value of that Debt. Or, 
if the SubjeR*s purſuit be not' ſo by way 
of Action, as that the Executor hath day 
in Court to plead, but be by way of ſuing 
Execution , as upon Statute-Merchant 
or Staple; then is the Executor put to his 
Audita quere/a, wherein he mult ſet forth 
this matter, And there is great reaſon 
why the King's Debts ſhoald thus be pre- 
ferred before any SubjeA's, viz. for thar 
the Treaſure Royal is not onely for ſi- 
ſentation and maintaining of thz-King's 
Houſhold, but alſo for Publick ſervices, 


as the Wars, &c. as appears by the Sta- 
rute 
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tute 10 Rich. 2,cap. 1. And therefore it 

3s, as I conceive, that Bratton ſaith of the Lib. r, 
Treaſures or Revenues Royal, Roboran: 

Coronam , they do firengthen or uphold 

the Crown. And for the like Reaſon, as 

I think, did God ina& touching tne 
poſleſlions of the Crown , that if they 

were given to any other then the King's 

own Children , they ſhould revert and 

come back to the Crown the next Jubi- 

lee, which was once in fifty years. Sed de 

hee ſatis. But this priority of payment 

of the King's Debt before the Debt of any 22 F. 4: 2r, 
Subje&, is tobe underſtood onely of Debts jthe picaa. 
by or upon Record due to the King, and <4 4.33 & 
not of other Debts. If any ask how the # ** 
= ſhould have any Debts which ſhall 

not be of Record, ſince by the Statute 

33 of King Hen. 8. chap. 30. it is in- 
acted, that all Obligations and Specialties 

taken to the uſe of the King ſhall be of 

the ſame nature as a Statute-Staple : To 

this I anſiver , that there may be ſums of 

money due to the King upon Wood- 


_ ales, or ſales of Tin , or other his Mi- 


nerals, for which no Specialty is given 3 
ſo alſo for Amercements in his Conrts-Ba- 
ron or Courts of his Honours , which 
be not Courts of Record ; the like of 
Fines 


q 
' 
F 
| 
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Fines for Copy-hold Gates there 3 ſo of 
the money for which Strays within the 
King's Manors or Libercies are ſold. Al- 
ſo, as the Law hath lately been taken and 
raled in th? Exchequer , even Debts by 
Contra&t due to any Subje& are by tus 
Outlawry , or Attainder, forfeitable to 
the Crown, Yet neither theſe, nor thoſe 
due to ſuch perſon our-lawed or attainted 
by Bond, Bill,or for Arrerage of Rent up- 
on Leaſe, are or can be any Debt of Re- 
cord, untill, Office thereupon found ; for 
alchough the Outlawry or Attainder be 
upon Record , yet doth it not appear by 
any Record, before Office found, that any 
ſuch Debt was due to the perſon outlaw- 
ed-or attainted. Thus are not theſe Debts 
to the Crown to have priority of pay- 
And muſt ment before the SubjeR*s Debts, though 
—_— the King's Debts of Recordare foto have. 
certain, s So that mY _ to whom war ben 
een Was indedted by Specialty ſne for" this 
the Lady Debt, the kya Abe that the 
Fee gy Teſtator died indebted thus much to the 
Ez. But it King by Record, more then which he left 
/ — =p ot not Goods to fatisfie ; 1f the truth of the 
cord of the Caſe be ſo; for if there be ſufficient to 
ps rt ſatisfie both , then the Subject Creditor 


Tr.3g Elize 15 n0t to ſtay for his Debt till the King's 
#n ban.Regs | Debt 


] 


the 
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Debt be levied. And if the Subje& Cre- 
ditbr ſue Execution upon a Statute, ſo that 
the Exec. hath no day in Courc to plead 
chis Debt to'the King , then is the Exec. 
pur to an Audita querela , wherein he 
maſt ſet forth that matter, and ſo provide 
for his own indempnity. But what ſhall 
we ſay of Arrerages of Rent due to the 
King? Surely , where it is a Fee-farm 
Rent, or other Rent of Inheritance, I ſee 
not how, it can come under the title of 
Debt ; fince for it no Aion of Debt is 
miaintainable ſo long as the State continu- 
eth in hin'to whom grew due; and I find 
that the L,Dyer,4.14 Eliz, ſaid, that the 


| King could - but onely diftrain for his 


Rents, and not otherwiſe levy them of 
Lands or Goods ; and that the King by his 
Prerogative may diftrain in any other 
Lands of his Tenant, our Books tell ns,but 
no'more, Yet I know it hath been other- 
wiſe done of late in th2 Exchequer, which 
if it have been the ancienc and frequent 
uſe of the Exchequer it will ſtand as Law, 
chough unknown tothe L. Dyer. Now Rent 
upon a Leaſe for years differeth from the 
ther;fince for theArrer.thereofan ARtion 
ofDebt lieth.But hoy can either of theſe be 
Debts of Rec. when - not payment wy 

e 
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be either mn the Court of Exchequer , or 
to the Receiver general or particular ? and 
how' then can there be any certain Re- 
cord of the not payment, ſo as to make 
any certain Debt upon Record ? We know 
Statutes bave been made to make ' the 
Lands of Receivers ſubje& to fale for ſa- 
tisfaRKion to the Crown; and beſides that, 
fome- ancient Patents dire& the payment 
of Fee-farms into the hands of Sheriffs. 
The Stat, of Weſtm. 1. cap. 19. provides 
remedy. for the King againſt Sherifts not 
anſwering the Debts of the Crown by 
them recewed : fo as the King's Farmer 
or Debtor may have paid his Rent, or 0- 
ther Debt, and the Crown have not yet re- 
ceived it. Of Fines and Amercuments in 
the King's Courts of Record, there is no 
doubt but they are Debts of Record. - 
Come we now to the Debts of Subjat s, 
and firſt thoſe of Record. Touching which 
I ſhall not be able to hold fo aMe- | 
thod, and ſo wel to, handle things by parts, 
as1wonld ;z for that the parts ſo n 
competition one '\vith another for prece- 
dency., as that they muſt of peceſhty 
thereabout conflict and interplead one 
with the other,and conteſt one againſt the 
Other: yet for the Reader's better —_— 
ability 


5 8'P © 


? on. 
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ability $9 find out/that which may con- 
cern hin ja his parciculay caſe, I will, in 
the be ſort I can; ſingle que theſe things 
into ſeveral parts, and place them in feve- 
ral roaras or Rations. Firſt confidering 
how it ſhall and between one Judgment 
and another , had exches againſt the Exe- 
cutge QPp-,Teltator. . Secondly, how be- 
tween Judgments and Scatutes or Recog- 
NIZANCESz Thirdly ;. bow between Re- 
cognizances and Statates.  Fourthly , 
how between one Recognizance arid a- 
nother.  Fifthly., .how between one Sta- 
tute and another, - Adding to each ſome 
Obſervations incident, 

Now, next to the Debts of the Crown; 
are Judgments or Debts recovered a- 
gaink the Teſtator to have priority or pre-« 
cedency in payment, as being of an higher 
nature or more dignity then any other : 
for ebat Statutes and Recogmzances , 

they make Debts upon Record, yec 


are. they begotten but. by voluntary con- 


ſent of partes ;* whereas in every. Judg- 
ment = hath been a courſe ren 
of Juſtice againſt, the will of the Defend. 
as 18-prefiimed, and this in a Court of Ju- 
ſice, and the Records of ſuch Judgments 
are entred in publick Rolls , not kept or 

| O 2 carried 
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co..5.f. carried in Pockets ot Boxes, as Statutes,as : 
os 7 hag untill 'Inrollment' Recognizances are. - 
inter Bond _— Ire _ —_—_ rrrtk | 

£:. vs Judgments againſt their Teſtators,'(before 
Erie. | = ok way) if they have not ſuf- 
ficient for boch, be firſt ſatisfied, leſFthey 

draw the burthen of- this Debt upon theur 

Tam own backs. Now their way to help them- 
Error by the ſe[yes, being ſued or purſued. for other 'F: 
ws the  Debts,is the ſame befves delivered touch-. i 
Judgment, ;no Debts-upon Record tothe Crown,viz...” 
years by Plea, nine they may plead, as in Scire [Þ- 
executed,  f,1:;45 upon aRecognizance, or Suit upon of 

— 4 Hand: ar by Andita querela, where they<|- 
| Read and. Cannot plead, as when Execution is ſued” 

Caſe, ?. 43 upon 2 Statute. And if 'they had no war- ' 

aq ogg ming in the Srire facias, but upon Nibil, 

Resz*s Caſe returned the Judgment paſſed , there alſo 

ſep. 4. ide the Exec. may be relieved by Audita que= 

hoon. to 70/4 s becauſe there was no default in hi 
like pur- chat he did not plead , or ſet forth the 
+, - Judgment uponthe Suit inthe Scire facies 
| rags Nor will it be any Plea for the Creditos by 
am in com. Stat. to ſay, that his Statute was acknow- 
cherneck, & ledged before the Judgment, and ſo is 

Winſlers ., More ancient 3; fora latter or more puſne 

ezrciver, Judgment is to be preferred before a 
Stature in tinte precedent. \ But if this | 
Judgment be ſatisfied, and it onely kept 

on 
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W on: foot to wrong other Creditors, or if | 


* their. Debts. And thus much touching $ 


".-F. :-or:Recognizance. ' Now to ſee how they 
7+ F- ſtand among themſelves, let this be ob- 
" ©} - : ſerved, viz. that berween one Judgment 
© 4... and another had againſt the Teftacor 
47 *- precedency or priority of time is not ma- 
0N 4”... terials but he which firſt ſucth Executi- 

7k >: onmuſtbe preferred , and before any Ex- 
»» | :. Ecution ſued it is at the ele&tion of the 
Tr | : Exec. to pay whom he will firſt : yea, -if 
W. *- ach bring a Scire facias upon his Judg- 
0,0 +... ment, the Exec. may yet confeſs the Ati- 
" | onof which hewillfirſt, notwithſtanding 
wy the Scire facias was brought by the one 
* - before theother. . In this Scire facies the 
Y 


= Defendant may plead generally , that he 
\ - hath fully Adminiftred before the Scire 
facias brought, without ſhewving that he 
did adminitter in payment. of Debts of as 
high nature , yetthat muſt be proved up- 

on the Evidence, elſe the Trial will fall 
out againſt the Exec. Thus have I deliver- 

ed the moſt material things, in my appre- 

* Q 3 henſ1on, 


F there be any Defeaſance of the Judgment C9..5. f.28. 
* -- yetin farce; then the Judgment wall not Coldfrge. 
avail to keep off other Creditors from 25 & 6 £1. 


' Debisby Judgment, viz. how they ſtand ond a- 
in arts before other Debts by Statute —_— 


The: Office 'of 
benfian,touchine Debrs by Judgmene; yet 
thereabout I will add, for Ul +09 infe- 
- mation of the Reader not fiwdied in the 
' Law, thefe few)things, Firſt, that what 
hath been aid: is onely to be underftood 
of Judgments : again(t the Teſtaror, and 
not of any agaiflt the Executor-himſelf 4 | 
for of rhoſe, bemg btit Debts of Specialty 
at the. time of the Teſtator*s' death , we | 
ſhalt ſpeak after, . Secondly, what is ſaid | 
of the Teftator, in caſe of ati Bxecutor | 
;mmediate , 'is likewiſe to be:urderftood 
of the Teftator's Teftator, in caſe of the 
Executor of at Executor : for where 4 
makes B Exec. and.B makes C Exec, there 
the Goods which . came from 6r were left 
by A, be not in the hands of C liable to 
98.4.14,15. Jndgments had-againſt 2; . nor, oy the 0- 
Re of ther fide ,, arethe-goods of Binthe hands 
Account be- of C ſubje-t to'the Judgments lad againſt 
— A. And the like 1s to be underſigod of 
ne; Statutes, Recognizances and Ronds,as eife- 
cutors are "WRere is ſomewhat rouched. 'Thirdly,Re- 
charged by coveries or fudements by. meer confeſſ!- 
Judgment 0 my oo | 
the Auditors ON, Without defence, are yet of the ſame 
by Scatf.2. nature, and to Have the ſame xeſpect ,as 0- 
Nd” © ther Recoretics upon Trial or otheriviſe : 
gs for althdugh they may ſeem to be but of the 


193+ nature of Recognizances, which be:debita 
| 4 


&« Executor. 
recopnita 3 yet do they differ from them, 
in that here a Debt is demanded by a De- 
claration Which! is intended trae, and that 
therefore the Defendant cannor deny it ; 
but in caſe of a Recognizance it is not ſo, 
for there uſually no Aion is entred, nor 
Debt demanded, Fourthly, the foreſhew- 
ed reſpe& to Debts by Judgment is not 
to be incloſed within weftminfer Hall,and 
be reſtrained to the four Courts there,but 
may and muſt extend it ſelf to Judg- 
ments in other Courts of Record, viz. in 
Cities and Towns Corporate , havin 
payer by Charter or Preſcription to hol 
Plea of Debt above forty ſhillings, as in 
London, Oxford,&c. For although there 
Execution cannot be had of any other 
Goods then ſuch as be within the Juriſ- 
dition of that Court; yet if theRecord 
be removed into the Chancery by Certio- 
-rari, and thence by Mitrimus into one of 
the Benches, ſo Execution may be had 
upon any Goods in any County of Eng- 
land. Fifthly, in Caſe where the Teſtator 
was bound in a Recognizarice, and a Scire 
facias brought againſt him, and thereupon 
up. mp given ; although this Judgment 
e not, quod recuperet, 2s 1n caſe of ACti- 
ons of Debt, but, quod habeat exccutice 
O 4 nem ; 
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news Prep Execution is the life ., fruit 
and efte&{of all Judgments, this may now 
well Rand for a Debt by Judgment, as I 
take it, $09 
\. » Of Recognizances and Statmtes. 
N Ext unto Debts by Judgment axe 
v thoſe by Stat. or Recognizance to be 
regarded by the Executor. And: becauſe 
I find no difference of priority or prece- 
dency between theſe two , 1 therefore 
rank them together : Yet one reaſon of 
preferment given to Judgments hefore 


Statutes in Harriſon's Caſe, viz. that the | 


one refnains a Record upon a Roll in the 
King's Court , whereas the other being 
carried in the pocket of the Conuſee is 
more private ; this, I ſay, ſhould give pri- 
ority alſo to Recognizances before Sta- 
rates :'As alſo another reaſon,for that Sta- 
tutes are not properly Records, but Qb- 
ligations recorded ; yet do I not find that 
this makes a- difference for priority of 
payment, And indeed the Stat. is the more 
expedite remedy, finee thereupon Execu- 
tion may be taken out without a Scire fa- 
cias or other Suit, which cannot be in the 
caſe of a Recognizance: for there,if a year 
be paſt after the Acknowledgment , no 
Execution can be ſued our againft the 


party 


[ 


_—_—_— 
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arty himſelf acknowledging it , without 
- Scire fac. firſt ſued out againſt himz and 
if he be dead, then though the year be not 
paſt, yet muſt a Scire facias be ſued, and 
thereupon the Executor Defendant may 
plead ſome Plea to hold off the Executi- 
on for a time, But, this notwithſtanding, 
the Executor may ſatisfie the Recogni- 
zance before the Statute, at leaſt if he do 
it before Execution ſued thereupon z for 
they ſanding in equal degree, it is at his 


election to give precedency and prefer- 


ment to whether he will, Neither is it 
material which of them were firſt or more 
ancient; nor between one Statute and ano- 
ther doth the time or antiquity give an 
advantage as touching the Goods, thou 
as touching the Lands of the Conuſor it 
doth ; but as for his Goods in the hands 
of his Executor , whoſoever firſt getteth 
hold of them by his Execution, ſhall have 
the preferment, And before ſuing of Exe- 
cution,the Executor may give precedence 
or preferment to whom he will, But now 
ſome may obje&, that there is no courſe 
nor Writ of Execution for any ſuch Conu- 
ſeeagainlt the Executor 3 and if ſo, then 
Statutes-merchant and of the Staple are in 
yain ſpoken of , and it is true that Maſter 
Brook, 


facanot 


Before Sci. 


voluntari | 
boiled | 


end, is 


good, 
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—_— Stat. Brook , after Chief Juſtice of the Com- 
Miro hb 


Coy. fo2b. more in Goods then Lands : beſides, the 


. H. 40 
El, Yor! rg. 


F.32 El, yot, 


+ $35 inco.b, 


of groſle Ignorance , if no Executon at 


mon Pleas, mn his New Caſe, ; IE 
that he kneiv not any remedy for 'the 
Creditor out of the Goods of the Conuſor 
after his death, But if this ſhould be ſo, 
the Law were very defeftive, fince the 
ſubRance of many,eſpecially of Merchants, 
for and among whom the Statute-Mer- 
chant was provided , confiſteth uſually 


Plea of Harriſon, Adminiſtrator of the 
Goods of Sidney, in Bar of Green's Acti- 
on of Debt upon an Obligation, viz. that 
the Inteſtate ſtood bound in a Statute-ſta- 
ple to FS, and Green's Reply thereunto, 
that there vere Indentures of Defea- 
ſance , no Covenant whereof was bro- 
ken, and the Reſolution of the Judges, 
that 'the ſaid matter in the Replication 
was good to avoid the Defendant's Plea 3. 
all chis, I ſay, (and the Reſolution of the 
Judges of the Common Pleas in that Caſe, 
and in the Caſe between Penberton and 
Barram, as alſo in the King's Bench by 
Popham and the reſt of the Judges, that 
Executors muſt ſatisfie © Judgments be- 
fore Statutes, an1 Statutes before Obli- 4 
Sations) had been idle, and favouring, 


an Execcutor. 
all could be had againſt the Executor of 
him bound in a Statute 3 at:d then ſhould 


Green have demurred upon the Plea of 


Harriſon, and needed notto have pleaded 
that other matter ; but none of the Judges 
or Serjeants ever conceited any ſuch mat- 
cer. That which there was replied, viz. 


See Coelibs$, 
91. Executi. 
on againſt an 
Exec, upon 


a Stature. 
Semaine% 


Cale, 


Co. libs5.f. 
25, So it [2- 


that the Statute was not forfeited , is here *shcd, 


to be remembred as good matter both 
againſt Statutes and Recognizances 3 and 
that whether the Recognizance have a De- 
feaſance, or a Condition not broken , ſo 
that the Recognizance 1s not forteited, In 
none of theſe Caſes is the Executor hin- 
dezed from payment of Debts by Spe- 
citlty, nor can he be juſtified or excuſed if 
by colon? thereof he refuſe ſo to doe : and 
indeed etfe might Creditors be exceeding- 
. ty defranded by Recognizances for the 
_ and of good behaviour, cc. and ſo 

y Statutes for performing Covenants 
tonching the enjoying of Lands, if theſe 
ſhould keep off the payment of Debts; and 
yet themſelves octane never be fortei- 
ted, nor the ſ1ms become payable. 


though not 


grOOTTtYoOTn_—O OR OE EEE 
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Of Debt; by Specialty. 


N Ow come we to Debts due by Speci- 
alty, viz. Bond or Bill, ( of which 
nature the greateſt number of Debts 
are.) Let us then ſee what courſe the 
Executor muſt or may hold for ſatisfa= 
Gon of theſe, admitting that the Teſta- 
tor ſtood not indebted by any Record, or 
that no forfeiture is of any ſuch Debt, or 
that there be Goods in the Executor's 
hands above the Amount of ſuch Debts by 
Record, This, I ay, dato, then, according 
to the Rule, Proxinsas quiſque fibi, the Ex- 
ecator may firſt ſatishe himſelf of ſuch 
Debts as the Teſtator by Specialty owed 
him : for ſuch Debts are not releaſed by 
the Creditor's taking upon him to be Exe- 
cutor to the Debtor 3 though, on the other” 
fide, if the Creditor make his Debtor Exe- 
cutdr, this is a Releaſe of the Debt, Al- 
though it be given out or commonly ſpo- 
ken in the general, that an Executor may 
firſt pay himſelf; yet is it to be underſtood 
With this caution or condition, viz. That 
the Debt to him be of equal height or dig- 
nity with the Debts to others , according 
to the Rule,/n equali jure, welior eſt condi- 
tio | 


as Executor. 


tio poſſidentis : for if his Teſtator were in- 
debced to other men by any Statute, Judg- 
ment or Recogmizance, and to him whom 
i maketh — _ by _ or 0- 

er Specaalty ; then may he not firſt pay 
himſelf, thatle by wn of himſelf leave 
themunpaid whoſe Debts are of an higher 
nature z bur if there be ſufficient for ſatiſ- 
faction both tothemand himſelf, then is it 
not material which he firſt paid, Now 
touching the Debts to other men, the Exe- 
cutor hath power to give preferment in 
payment towhom he will:ſo that if the Te= 
ſtator left but 100 /. being indebted to £ 
100}. and to B 100 /, by ſeveral Obliga- 
tions 3 the Executor hath power to pay 
Bhis whole Debt, and to leave 4 altoge- 


ther unpaid any part of his Debt, ſo as 
he have not commenced any Suit before 22. Dea 
yment to B. But yet herein this diffe- $7 ©93%+t+ 


rence is to be taken and obſerved by Exe- 
cutors, That if the time of payment u 
on the Bond of B were not come at he 
time of the Teſtator's death, then may not 
the Executors, before the money to Z be- 
come payable;pay him,and leave. A unpaid, 
Whoſe money was preſently due. Yetif 4 
forbear to demand or ſue for his Debt till 
the Dedtof B become alſo payable ; then 
1s 
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' 18 if at the will of the Executor to pay 
whether of them he will ; ſo as the other 

may loſe his whole Debt , if the Goods 

wall not ſuffice to Þ4 both. What if 4 

have onely by word demanded his Deb, 

and not by Suit, before the Debt to B be» 

come payable ? whether doth that hin- 

- der that the Executor may not now, when 

t themoneyto B is alſo payable, pay him, 
aint 4, and leave A. unpaid > And hereunto S, 
as he may Germ. anſwereth negatively, making this 
pleadirz” \erbal demand to be idle and of no va- 


gainſt other 


Sults after lue : yet he addeth, that if 4 bave com- 
©o. 5b.14r, Menced Suit before the Debt to B become 
148, 269, payable, yet if the Executor can delay 


"49.% the Suit till the Debt of B become pay- 
able, ſo that 4 can get no Judgment be- 
fore that time, and before B hath com- 
menced Suit upon his Bond , then may 
rhe Executor confeſle his Action, and-{9 
pay his Debt, leaving 4 unpaid, But 
of this I make ſole doubt , for that I 
find in 9, of King Edy. 4. ſornie Admit- 
tance, that if 4 having a Tally, Patent, 
or other Warrant from the King, for re- 
ceipt of money of or from a Cuſtomer 
or Receiver, where other had like War 
rants before him, but ,4 maketh the firſt 


Demand, now muſt the Officer yo 
im, 


w 1 ,.'cF FF» {ao m9 w 
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an Executor. 


him, or elſe himſelf ſhall become Deb- 
tor to him, if he firſt pay others whoſe 


Demands were after made, though they 


had Warrants before 4. Likewiſe there 
is, as to me ſeems, ſome Admittance 
in the ſame Book, that the very Demand 
made by a Creditor of his Debt from an 
Executor , who hath then Aſſets in his 
bands, doth intitle the Creditor to reco- 
ver dammages againſt the Executor out of 
his own goods : which if it ſo be, then 
doth even the verbal Demand lay ſome 
tie or obligation upon the Executor for 
payment, But hereabout I lay down 
nothing peremptorily. We partly may 
diſcern by the Premiſles how the Execu- 
tor is to guide himſelf, in the caſe where 
there be divers Debts by Specialty all due 
and payable at the Teſtator's death , be- 
fore any Suit commenced for any of 
them : for in that caſe clearly the firſt 
verbal Demand gives not any precedence, 
all- being due , and ſo Randing in equal 
degree, And this is implied in many 
Books, making the commencement of 
the Suwt onely that which intitles to pri- 
ority of payment , or at leaſt reftrains 
the ele&on of the Executor. Yet, admit 
that one Creditor firſt doth begin Suit, if 
others 


41 E, 3.Fitz; 
Ex,69,6& 7 
E!.Dy.232. 
Vide 21 Hep, 
Kelw. 74+ 
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is pleaded 
againſt a- 
nother, an 
admitted 
good, & fe 
I48, 145» 
Do. & St, fo 
78. be 


286, ſuch 
Recovery by tor may herein _ help to one before 
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othets alſo after ſue before he be paid, 


| — 39 Or have Judgement ; nov cannot the Exe- 
im 
Errvr 4,$Scr- 


Cutor pay him firſt who firſt commenced 
Suit , but he who firſt hath Judgment 
muſt firft be ſatisfied. And the Execu- 


rhe other, viz. by Efloigns, Emparlan- 
ces or dilatory Pleas to the one, and by 
quick Confeffion to the other's Action : 
for he is not bound againſt his will to 
ſtand out in Suit, and expend Coſts,where 


the Debt is clear ; nor 1s this Covin, but 


lawfull Diſcretion, which Conſcience will 
alſo approve, ſome good conſideration 
inducing. Nay, after Suit commenced, 
yet untill the Execurtor have notice there- 
of , he may pay any other Creditor , and 
then plead that he hath fully adminiſtred 
before notice, Nor is the Sheriff's re- 
turn of Summons or Diſtreſs ſufficient 
cauſe of notice 3 for the Summons might 
perhaps be upon his Land : bur if it were 
to his Perſon , it is notice ſufficient ; and 
then, to ſave himſelf, he muſt ſay, that 
he was not ſummoned till ſuch a day, be- 
fore which he had fully adminifired. Yer” 
doubtleſs the Executor may be. arreſted 
at. the Credicor's Suit in ſome ſort, which 
yec ſhall be no ſufficient notice - = 

edt, 


an Executor, : 


Debt. As for the purpoſe, if he be ſued by 
Latitat out of the King s Bench, this, ſup- 
pohng a Treſpaſs, 21ves no notice of 4 
Debt, ſo alſoof a Sub-pena gut of the Ex- 
chequer ; but the Original returnable in the 
Common Pleas expreſſeth the Debt, and 
ſo in ſome ſort doth the Proceſs there- 


upon. And there it ſeems by ſome Books, $5 atfo ws; 


that if it be laid in. the fame County 
where the Executor divells, he maſt take 
notice of it at his own peril. But this I 
take not to be Law, nor 1s there any great 
opinion that way : and although, to make 
it more clear , th2 Executor. in King He. 
the fourth his time , eftranging himſelf 
from notice of the Suit before payment 
to others, did alledge, that the Action 
as laid in a forein County 3 that is no 
great proof, that it his abode had been 
in the County where the Action was 
brought he muſt have taken notice; bat 
thus at was clearer, and a little ſurpluſage 
hurts not, | 

Now between a Debt by Obligation and 
a Debt for Rent or Dammages upon a Co- 
venant broken, I conceive no difference, 
nor any priority or precedency; but it 18 at 
th2 Executor's diſcretion to pay firſt which 
he will, as if all were by Bond. $o alſo 
P of 


it ſaid Tr, 
29 Eliz; 
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of Rents behind and unpaid,as I conceive; 
- buttouching them, principally intending 
Rents upon Leaſes for years, divers con- 
fiderations are to be had , and ſome Di- | 
in&Aions to be made. As firl(t, between 

Rent behind at the time of the Teftator's | 
death , of which that before ſaid 1s to be | 
underſtood, and that which groweth be- | 
hind after, next betiveen Suit for the Rent 
by Ationof Debt, and Diſtreſs and A- 
vowry. As to the firſt difference, if the 
Rent greiv due fince the Teſtator's death, 
then 1s it not accounted in Law the Te- 
ftator's Debt, tor onely ſo much is in Law 
accounted Aſſets to the Executor, as the 
profits of the Leaſe amounted to over and 
above the Rent ; ſoas for that Rent ſo be- 
hind the Executor himſelf Rands Debtor, 
as hath been reſolved, and therefore he is 
ſuable in the Deber and Detinet:whereas for 
Rent behind in the Teſtator's life, and all 
otherthe Debts of the Teſtator, he muſt be 
ſ1ed in the Detiner onely, Hence 1t muſt 
follow, as it ſeems, that an Executor ſued 
for Dzbt upon Bond or Bill cannot (except 
m ſome ſpecial Caſes) plead a payment 
or recovery of Rent grown due fince his 
Teſtator's death; though of Rent behind at 


the time of his death it be otherwiſe, And 
yet 


an Executor. 


yet here again another difference or di- 
{tin&ion is to be taken, viz. where the 
Profits of the Leaſe exceed the Rent, and 
where the Rent is greater. then the yearly 
value of the Profits 3 for even there,as elſe- 
where is ſhewed, the Executor, if he have 
Aſſets, is tied to the holding ot the Leaſe, 
and payment of the Rent, and conſequent- 
ly, doth ſomuch of thatRent ag exceeds 
the yearly Profit ftand in equal degree the 
Teſtator's Debt,with other Debrs by Spe- 
cialty. And yet again to re-conſider this 
Point,\vhatit the Debts of the Teſtator by 
Specialty payable preſently at his death, 
or before the time that any Rent can grow 
due upon this Leaſe, ſhall amount to the 
full value of the Teſtator's Goods; may not 
then the Executor, though he do not pay 
thoſe Debts before the Rent-day, (for that 
would make the Cafe clear) wave the 
Term? for if he may , then haply if he 
do not fo, but ſhall by payment of any of 
this Rent want Goods to pay any part of 
the Debts by Specialty, it may lie upon 
himſelf and his own Goods, as happening, 
by his own default. But on the other fide it 
may be ſaid, that hz could not wave it ſo 
long as he had Aſſets, becauſe thereby he 
food equally liable to pay that Debt, de- 

F'a ng 
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ing oncedue, as the other Debts by Spe= 
cialty. - On the other fide it may be ſaid, 
that though the Debts for Rent and upon 
Bond ſhall be admitted to be in nature e- 
__ yet the Caſe being put of Rentnot 

ue atthe time of the Teſtator's death, it 
was not then a Debt nor Duty, whereas a 
Bond makes a preſent Debt and Duty, 


though not preſently payable, the day of 


payment being not yet come; {o as this la- 
ter is diſcharged by a Releaſe of Debts or 
Duties,and ſo 1s not the former.So to leave 
chat Point unreſolved, let us next ſee whe- 
ther-in ſome caſe, though the Rent exceed 
not the yearly value of the Land, yet even 
that payable after the death of the Teſta- 
tor may not ſtand in moſt part , if not 
wholly, upon the Teſtator's ſcore , as his 
Debt, as ell as if it had been payable be- 
fore his death, Poſico then that the whole 


. or half year's Rentis payable at the 4»- 


nunciation of our Lady 5 and that the Te- 
taror dieth two or three days or ſome 
like ſhorr time before that Feaſt 3 now cer- 
tainly ſhould the Law berunreaſonable, if 
it ſhould lay this Debt upon the Executor's 
ſhoalders, mn reſpect of thoſe few Winter- 
days profits which he took. But ſurely, 
fince the taking of the Profits Ns: 
the 


an, Executor. 


the Law to lay the Rent upon the Execu- 
tor as his own Debt; therefore, as where 
the Executor had the Profits for the whole 
year or half year, except ſome few days 
incurred in the Teſtator*s life-time, thoſe 
few days will be unregarded, according 
to the Rule , De minimis non curat Lex, 
and the whole Rent ſhall lie upon the Exe- 
cutor as his own Debt ; ſo on the contrary 
part, when the whole year or half year's 
Profit, except ſome feiv days, incurred 
after the Teſtator's death, the Rent, be- 
comng payable ſo inſtantly after the Te- 
{tator's death,muſt in reaſon lie wholly up- 
on the Teſtator*s Eſtate, as to me it ſeems, 
What if to this I add, that the Teſtator's 
Cattel wherewith the ground was ſtock- 
ed do depaſture and devour the Profits 
all the time after the Teſtator's death, nll 
the day of payment of the Rents ? Nay, if 
the Rent were payable at 2fich. and the 
Annunc. and the Teſtator "dies a fey days 
after Mich. the Rent being of or near the 
value of the Land, it will then be hard 
that the Exec. ſhall for this Winter-proftt 
pay the Rent out of his own purſe, eſpeci- 
ally if the whole year's Rent be payable 
at that one day, as in ſome Caſes it is; or 
if the whole year's Profits were taken in 
P 3 the 
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the Summer,as in caſe ofa Leaſe of Tithes, 
It 1s ſo alſo of Meadow-grounds, uſually 
drowned in the Winter, So if the Leaſe 
be then to end, not having a Summer 
half-year to ſucceed and make amends 
for the Winter ; or if the Winter haif- 
year be the latter half, the Leaſe begin- 
ning at Lady-4ay , fo that there 1s bat a 
Summer for each Winter following, and 
not any for the Winter paſſed, Of like 
conſideration withtheſe 1s the caſe of a 
Leaſe of Woods for a Rent, which being 
fellable but once in eight or nine years, 
now if, the Lefſee having maae the laſt 
Sale and Felling before his death, the Lav 
; ſhould caſt the Rent upon the Executor's 
| 


wn Eſtate for the time future, it ſhould 
lay loſs upon him 3 which 1s againſt Rea- 
ſon, and contrary to th2 nature and diſpo- 
{itzon in the Lav, even in this particular ; 


as appears by this, that ſhe enables an 
+ | Executor to pay himſelt before any Debt 
\ of equal nature, ſo as the more tenders 


| an Executor's indempnity then any o- 
| ther Creditor's, "Therefore I think that, 
with and upon the differences above ſheiw- 
ed, even Rent grown due after the Teſta- 
tor's death may in ſome caſes be the Te- 
| flator*sDebr,payable equally withDedts ry 
1 | : Bong. 


j this Rent fall upon, 
| thereof would be no excuſe againſt ano- 
' ther Creditor , nor as to himbe a good 
' Adminiſtration ; for Ipnorantia Juris non 


42 Executor. 


Bond. But here I conceive,that if the Ex- 
ecutor Were in ſuch caſe of deftitution of 


| Aſſets as might juſtifie his waving of a 
Leaſe over-rented , he then may wave the 


term's refidue ; becauſe for the future the 
Profits will come ſhort of aniwering tne 
Rent, though at the firſt,and ſo in the to- 
cal, the Proftics did exceed the Rent, And 
if for want of _—_ where he might 

im , the payment 


excuſat. This 1s pertinent to our preſent 
conſideration, which Debt may with ſafe- 
ty be paid, leaving another unpaid : and 
ta hazard of Executors by 1gnorance of 
the Law hath been a principal morive to 
my writing theſe Diſcourſes in Engliſh. 
Hitherto we have onely conſidered , as 
I think, of Rents as they be recoverable 
by Action of Debr, Now let us fee if there 
may not be ſomewhat different conſide- 
rations touching diftraining for Rent, and 
ſo coming to recover it by Avoivry, Pur 
we then the caſe that an Executor hath 
fully adminiftred in payment of Debts by 
Bond, and after the Leflor or Reverfioner 
cometh and diftraineth for Arrerages of 
P 4 Renr 
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Rent due in the Tettator's life; canthe Ex- 
ecutor in-bar of the Avoiwry plead Fully 
adminiſtred, as he might have done if an 
Aion of Debt had been brought fortheſe 
Arrerages ? Doubtleſs,I think no; nothing 
ſhall hinder the levying of the Rent upon 
the Laid, ſo long as it is enjoyed under 
the title 'of the Leaſe, except the Land 
come to th2King, upon whoie poſlelſ;on 
no Dreſs can be ' taken. I taink there- 
fore that the Executor , who pay'd out of 

his oivn parſe to the value of this Leaſe 
( for ſo I interd the Caſe, and elſe could 
he not have fully adminiſtred, as in the 
Caſe was pur ) ſhould hvve abated in the 
price and valuation of the Leaſe as well 
th2 Arrerages of Rent, as the Rent futare- 
ly payable, both being equally leviable up- 
on the Land and if he ſo hive done, he 1s 
no loſer by payment cf this Arrerage : but 
11,t:u{ting to the power of an Executor and 
to the Plea of Fully adminiftred, he did 
not {, but disburſed, in reſpzC& of the 
Leate, to the fall value without ſach A- 
batement, he maft bear the loſs of Eis 
own ignorance, He might alſo another 
way have helped himſelf, viz. by payment 
of that Arrerave, leaving other Dzbts by 
t pecialty unpay%d, An 9 what :fSuits were 
pre- 


ay Executor. 


preſently commenced upon ths Teſtator's 
lly death, before he could make payment of 
an fF the Rent behind? whether might the Exe- 
le cutor then plead this Debt tor Rent, as 
ng he might a Debt by. Judgment or Statute ? 
ON Surely methinks it's probable that he 
er might, becauſe it 13 a Debt from which he 
1d cannot be freed by payment of the other 
MN Dedts ſued for by Specialty. If the Rever- 
e- fioner would allo commence Suit betore 
of Judgment had for the Creditod. by Spe- 
- - cualty , then might the Executor help 
d nimſelf by confefſing his Action firtt : 
e | but this perhaps the Reverſioner would 
e not conceive ſaie for him, ſince that way 
Il | the others might get Judgment before 


- | him, and ſo he might loſe both his Suir 
« aid his Debt 3 whereas holding himſelf to 
O the courſe of Diſtreſs, the Leaſe contmu- 
t ing, he hath Land at theſtake for his Debr. 
1 W hat if he diſtrain and avow ? may not 
j now the Executor pay him, or at leaſt 
: confe's his Action or Avoiwry , ſo as he 
firſt having Judgment may firſt be fa- 
tified? Surely after Suit commenced I 
ſee not | hoiy th Creditors by Bond can ſo 
be prevented, at leaſt without Judgment 
had for the Rent, yea though ſuch a Jude- 
ment be had : yet becauſe the Judgment mn 
that caſe 1s not, that he ſhall recover 
the 
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the ſumme due for Rent, but onely that 
he thall have a return to the Pound of 
the Cattel- diſtrained for the Rent, it 1s 
queſtionable wheth2r the payment there- 
upon of the Rent ſhall prevent the Judg- 
ments after had in the Suits upon Bonds, 
But I think ic ſhallz becauſe although it 
de not an expreſs Recovery of the Rent, 
yet it isfacha Judgment compulſory tor 


. the {ame as makes the payment mnevi- 


| See 13 Re 2 

| Bro, Ple 'ves 
31. Attain- 
der of the 

| party di- 

| ſtrain? | thal 

i not take a- 

| way te Di- 


| {tre [s,); Dy. 
! 


table and of neceſſity, And where be- 
fore we have made the queſtion onely be- 
tiveen the ſaid Rent-debt and the Debt 
by Obligation 3 let us nov put the Caſe 
between the Renr-debr and the Dedr by 
Statute or Judgment. If then the Leflor, 
after death of the Leſſee, diſtrain for the 
Rent behind part of the Teſtator*s Cartel, 
and after there come a Writ of Execution 
upon a Judgment or Statute of the Teſta- - 
ſtor's 3 whether ſhall theſe Beaſts in the 
Pound for Rent be delivered in Execution 
or not , admitting that without them 
there be not Goods ſufficient for ſatisfa- 
ion of the Judgment or Statute? And 
ſurely I think they cannot be delivered 
in Execution. Firlt, for that they are in 
th2 cuſtody of the Law, as in Srringfe/= 
/en's Caſe, thoagh there the King's Pre- 

rogative 
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tive overtopped that point. Yea fo 
ink , though they be replevied , for 
they are to be returned to the 
d, if Judgment paſs forthe Avoiv- 

to which purpoſe Security 1s given 
S they are = in the caſe of a Priſo- 
bailed , who ſtill is in ſome ſort in 
bdy. Secondly , for that this Rent 
dent to and deſcendable with th2 Re- 
on breeds a Debt of a real nature, 
ſo of more dignity and worth thn 
ts perſonal, Thirdly , for that che 
d let (as in a ſort Debtor) ſtands 
oeable with this Diſtreſs from the 

time of making th2 Leaſe, as either 
ontract real of quid pro quo, Or ra= 

by an operation of fon or Legal 
{tiration, or ancient Cuſtome of the 
im, without any Contract of yu. 
s, Laſtly, for that the Leflor doth 
diſtrain the Cattel therefore , or in 
t reſpect , for that they are or were 
Goods of the Teſtator , but tor that 
found them levane and couchant up- 
he Land which muſt afford his Rent, 
| Diſtreſs for it if behind ; ſo as if 
y had been any Under-tenant's or 
anger's Cattel, they might have been 
trained, Som? may perhaps ooze 
thus 
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this reaſon why theſe impounded Cafe 
ſhould be delivered in Execution, viz. 
that where otherwiſe che Creditor by 
tute or Judgment ſhould loſe all or pþq 
of his Debt, yet by this Relief done toi. 
ſhall not the Leflor loſe his Rent, fort, 
he may ar any time after diſtrain Jſ(: 
Goods or Cattel found upon the grouf 
at any time during the continuance. 
the Leaſe. But here, beſides the point, 
delay and ſtay for this Rent , whichÞþp 
.many 1s the fole means of maintami, 
their Houſholds and Families, this i, 
ther 1s confiderable,that perhaps the Leſ};; 
may de near expiring, perhaps ſo hi}. 
ly racked and rented even to or abd 
the value, as thar the Executor havigha 
his Teſtator*s ſtock taken from it and hjþ, c 
by Execution, will not ſtock it any moſſe 
and ſo the Land lying treſh , 1f the Leſſe 
ſhall loſe the benefit of his formerDiſtreÞ,, 
he ſhall be perhaps without remedy F,, 
his Arrerages of Rent. And if the caſe ve, 
of a Diſtreſs for Rent behind after th. 
Teltator's death, I conceive, though 
ſo ſtrongly, for moſt of the reaſons abo$, 
ſaid, that the Lav would be all one as 
the other Caſe : for though in this Caſe io} 
ſpe& (hall not be had to the — er 


an Executor. 


Cali: upon whoſe Goods the Lay caſts this 

12-Febt, though not the other ; yet here the 

Dy Fint of loſs muſt fall either upon the 

T Feflor lofing his Diſtreſs, or upon the 0- 

tOBr Creditor by Specialty or Record lo- 

or tho wholly or m part his Debt, And in 

tk ſpeR of this local tie upon this Land 

08r payment of the Rent, whereto even 

ncc te Fealty of the Lefſee and Tenure of the 

ontEnd bindeth him, I think no a& that the 

Inf: can doe by entring intoBonds or 

aTatutes, or having Judgment againſt him, 

5 Yn hinder the Leſſor or Reverſioner from 

Ling his remedy upon this leaſed Land 

ue the Rent therefore due 3 but rather 

ado y Other Creditor ſhall be a loſer in its 

2VSebt, Doubtleſs , if in bar to the Avow- 

d bÞ for this Rent due either before or fince 

NOFe Teftator's death the Executor will 

LYſead , that the Teſtator was indebted 

fire 000 /. by Statute , Recognizance, or 

) Judgment, which .is more then-all his 

VEoods amounted unto ; it will be no good 

3 Uea, but may be demurred upon, What »;4e gro. 

1 If he plead ſo much Debt of Record to the F!edg- 31. 

DoFrown ? Surely I doubt whether this 

flea will be allowed in any other Court 

[then inthe Exchequer : yet if theſe Ar- 

wr erages of Rent hall be levied upon 
| the 
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the Land, ſo as either the Execu 
muſt pay it, or loſe the Cattel diſtrai 
by a Return irreplevifable , and t 
ſhall not have ſufficient to ſatisfie i 
Debt to the Crown; I ſee not how 
ſhall well eſcape , when parſued in t 
Exchequer to Make up this Croivn-de 
out of his own purſe, which is h 
For this we may pitch upon as a Maxit 
and Principle, that an Executor, whe 
no default 1s in him, ſhall not be bou 
to pay More for his | Teſtator then 
Goods amount unto. . Again, it is a rul 
that where nothing is to be had, viz. jul 
ly to be had , the King loſeth his right 
and our Books tel] ns, the King's Prere 
gative muſt not doe wrong, Pateſtas | 
Jus juris eff, non injurie : nam poteſt 
iniurie non eff Dei, ſed Diaboli, On tt 
other fide, it maybe ſaid, that if Lai 
leaſed come to the King by Grant, Oa 
lawry, or otherwiſe , the Rent reſerve( 
cannot be diſtrained for ; and therefar 
it is not very unreaſonable nor incon 
oruvent that th? King's intereſt for hi 
Debt ſhould make the Diftreſs of a Subje6 
tand by and give place. This therefor 
among other of the Premifles do I leav 


as a Quvere : nor 15 it altogther unpre 
fitabK 


* Executor this way or for theſe ſued may 


| ay Executor. 


fitable either for an Executor or Creditor 
to know what ways and paſlages , what 
caſes and contingents be doubttull and 
hazardous. And 1f3n theſe unbeaten paths, | 
where our Books and Relations have held 
me forth no light expreſs or particular, I | 
have erred in miſ-reſolving, or miſſing to | 

| 


reſolve 3 I hopeI thall without difhiculty 
obtain pardon. 

Now let us confider of Aflumptions or - 
Promiſes made by the Teſtator upon ; | 
200d confideration ;3 the performance 
whereof, or making recompence and ſa- | 
tisfa tion for not performing , doth lie 
upon an Executor , as before is ſhewed. il 
Theſe therefore are to come behind, and 
give place unto all the former 3 ſo as an 


plead Debts by Specialty, Rent, &c. a- 
mounting to the whole Goods, And yet 

theſe Debts by Contra& or Aflumption 

expreſs are to be ſatisfied before Legacies Co-!ib.g. fo. 
be to be had. Firſt, becauſe by the Com- & —_— 
mon Law of the Land thoſe are recovera- 2: cp. 1 & 
ble,and ſo arenot Legacies, Next, becauſe, *** 

as our Books ſpeak, it concerns the Soul 

of the Teltator to have es alienm , all 
Daties and Debts to other men , ſatisfhed 
before theDebtor's voluntary Gifts or Be- | 
queſts, 
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queſts. Alſo theſe Debts by Aflumption 
or ſimple Contract are to be ſatisfied be- 
fore the reaſonable part of the Wife or 
Children, to which by Cuſtome in ſome 
Counties they are intitled, See 21 Ed.4. 
21. and 2 Ed.4.13. and 2 Hen,6.16. And 
note that in ſuachan Action upon the Caſe, 
it 1s not of neceſſity to lay or ſet forth in 
the Declaration = me Dztendant hath 
Co.l.g.foo Aſſets to payall Debts by Specialty, and 
var as alſo _ if there wa the Defen- 
and fo.94. Cant mult alledge that in his excuſe , for 
Nane's Caſes lie it ſhall be-preſumed that he hath Aſ- 
ſets. So alſo mn an Aion upon a Caſe 
grounded upon the Executor's own Aſ- 
{1mption to pay his Teſtator's Debt : and 
yet, as the L. Coke conceives, and upon 
ood reaſon, as to me it ſeems, if the Ex- 
ecutor ſo promiſing -had not Aſers ſuf- 
ficient in his hands to pay this Dedt pro- 
miſed, he pleading Nin aſſump/it , may 
vive that in evidence for then th2 conſi- 
ceration faileth ; as alſoif there wereno 
ſuch Debt due, fince the Plaintiff could 
not have recovered if he bad ſued, and ſo 
nis forbearance to ſuc was no valuable 
conſideration, 


CHAP, 


- 
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CHAP, XIII, 


LF OS 


Of Devaſtation or Waſting: 


Hat which St, Pa/ of Diſpenſers Spi- 

- ritual ( Who are as it vere the Exe- 
cutors of the laſt Will and Feſtament of 
our Saviour Chriſt) doth ſay or enzoyn, 
viz. that they muſt be found faithful! 3 
the ſame is required of theſe leſs or in- 
feriour Diſpenſers, the Executors of mens 
Wills ; and hzreof they are to be re- 
eardfull, not onely in reſpect of eſcaping 
dammage to their own Eſtates , but more 
eſpecially in.reſpeR of an Oath which di- 
vers of our Books mention to be taken by 
Executors, And. in one of the Books of 
relations of Caſes in the twentieth year of 
H. 7. his time, there is an expreſſion of 
three things whereto the office of an Exe-, 
cutor tieth him, 1. To doe truly, ,and 
thereto are they ſworn , ſaith this Book. 
2. To be diligent, viz. with ſeduliry to 
attend the diſcharge of the truſt, 3. To 
doe lawfully; nor _well can this latter 
, be without knowledge what is lawfull 
Q_ or 
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or required by the Law. Now what is 
formerly ſaid of the right Method and 
order of payment of Debts, diſcovereth in 
much part bs and by what ways an Ex- 
ecutor may waſte and miſ-ſpend his Te- 
Rator's Goods, and conſequently incur a 
Devaſtation, and ſo make his own Goods 
liable, But of that more fully and par- 
ticularly-by it felf, And herein we will 
confider of theſe parts. 

t.. What ſhall be ſaid to be a Waſting 
or Devaſting , and hovy matiy ways that 
may be done. 

2+ Who ſhall by this AR be charged to 
yield recormpence, 


3, Who ſhall take the Benefit ot ad- 


vantage of it, 
4. How fat or in what meaſiire the Ad- 
varitage ſhall be taken. | 
$5. What way or by What means it 
ſhall be had, 

As t6 the firſt: this Waſting is dohe 
divers "Ways. ed BY the Executor his 
fin palpable and dite& giving, ſell: 

dine Fat cofitthing the Teltaor 
Goods after' his own will, leaving Debts 
unpay'd; 2: By payitig what is not to 
de pay*d 3 Which yer is rode underſtood 
whete there are Debts payable , and 51 
pay'd, 


pay'd, 3«, By the way formerly diſcourſ- 
of ik. fn oe he the right 
method and order of payment. 4. By aſ- 
ſenting to-2 Legatee*s 'haying a thing be- 
queathed,Debts being unpay'd. 5. By ſel- 
ling Goads of the Teltatox's. at an under- 
valaez for (be the Appraiſement what it 
will; and let him {ellfor-what he will ) he 
muſt Rand charged ito-the belt and utmoſt 
value towards the Creditors, Yetif upon 
a Judgment againſt the Teftator or the 
Executor the Sheriff ſell ſottie of the Te- 
ator*s Goods at an under-value , this is 
no Valtation of the Executorgfor this diffe- 
rence Hody chief Baton makes. But lance 
an Executor may haply prevent this a& of 
the Sheriff , by paying the/due ſum upon 
ſale of the Teſtator's Goods at the bet va- 
lae or otherwiſe, he is to be blamed to 
leaveitto theConſcience of the Sheriff or 
Under-Sheriff rather. 6. And lafily, this 
may be done to the Executor's ſmart by 
undue, viz, not{egal , diſcharging of any 
Debt or Duty pertaining tothe Teſtator, 
and that divers ways requiring heedful- 
neſs. As if an Executor upon a Bond of 
wo handred pounds forfeited for pay- 
menrof 100 /., accept the Principal, or 
perhaps alſo ſome Uſe,Coſts,or Damimage 
Q 2 and 
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Yet on the 
other (ide, if 
an Executor 
by Payment 
of 2 1001. 
etina for- 
ited Bond 
of 2007, it 
ſhall be an 
Adminiſt, 
but of x10 1. 
27 H.S.6.P. 
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and give a-Releaſe”qr Acquittal of the 
whole forfeited 'Bond; or of all A&tons, 
0: upon Record acknowledge Satisfa&tion 
upon Judgment had; this 1s a Wafting of 
ſo much as the'penal ſum 1s more then is . 
received, and lo far his own Goods ftand 
liable to Creditors/not ſatisfied ; and ſo 
doubtleſs is it | if he' do but* give up the 
Bond, having no Judgment upon it , 
choagh he neither 'make Releaſe, nor ac- 
knoiviedee Satisfa@tion. But his verbal A- | 
oreenient to' require or ſue for no more, 
or tis giving'a Note of receipt for ſo much 
as be hath received,” or dehvering of the 
Bond into a friend*s hands or into a Court 
of -Equity in way of Security tothe Deb- . 
tor; that he ſhall not be ſued for more, - is - 
no Devaſtation, fince ftill thereſt in Law - 
remains due anq' ſfaable, So thig ſets no- 
more upon'the Executor's ſcore then ' he 
received, But ſet.him take heed-of Re- 
leafing, excepr he be ſure there be no 0- 
ther Debts demandable. Nor onely is 
there danger in Retealing of Debes, but of * 
 Treſpafſes or other- canfes of Aion alſo. | 
As if one take away Goods from the Te» 


Rator, or from his Executor 3 if the Exe- * 


'cutor make him a Releaſe,. this is a Deva- 


_ Ration, and makes his own Goods liable to * 


the 0+ 
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che whole value. of the Goods releaſe 
as appears Dy Reſſe!'s Caſe, where t 
Releaſe of an Intant, Executor to one Who. 


| had takghand committed. to-his uſe Jew- 


els and Goods of the Teſtator, being plea- 
ded, the Releaſe was therefof held yoid 
in reſpe& of Nonage z;:for that if it ſhould 


-. have food good; ir had amounted to a 


| Depaſanle and made the Executor*s own 


{ + Goods liable which; his Infancy confi- 
 dered, had been hard, : Another way of 
**. diſcharging dangerous .to Executors is, 


ſubmitting matcers of Debt or Duty , or 
touching Goods taken away , to Arbitre- 
ment, For if by the award of che Arbitra- 


' tors the Debtors or Wrong-doers be dif- 
- chargedor acquitted \yithout making full 


recompence, the reſt of the value will ( as 
to other Creditors )fit upon the Executor's 


_- Skirts, becguſe it was their voluntary a&t 


thus to ſubmit it ro Arbitrators. Thus may 


©. Executorsfall under prejudice, not onely 


by wilfull Waſting or unfaichfull muſcarri- 


| ' age, (wherein they are fot to be pitied ) 


but through incogitancy and unskilfulneſs 


-jN-* alſo. Nay, 1 may ſay truly, tharit is very 


hard tor Executors in ſome caſes to walk 
ſafely: for beſides that,to find out all Judg- - 
ments and Recognizances by or againſt 


Q 3 their 
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their Teſtators is of ſotne difficulty More 
rhen for Scatutes, whereof by ſearely;444 art 
Office deſery may be bad ; 'yet With this 
diffetence , chat 'Statutes-Merchant and 
$ratutes-Staple may be and (and effeRual 
av4inſt ators ,- though niat-inrolled ; 
albeit againſt Purchaſers of th&Conuſors 
Land they be not' of force, if hegle& be 
of [nrollment within three months, - But 
where Statutes 6r Recognizanees he for 

zerformance 6f- Covenants upoth'Sale* or 

Leaſe of Lands , Mirriage, Agreements, 

or otherwiſe ; how hard is it ter Ex@cu- 
tors to knoiv Whether any Covenant bg 

broken or not? how hard tobe ſure they 

find out all Bonds, Bills, Covenantsand 

Articles in writing, made and kept by 0- 

thers, whereby any money is due and pay- 

able before Debts by Contra orLegacies, 

as alſo all Promiſes or Debts by:Contra& 

payable before Legacies > For the- Law 

hath preſcribed no time for their" claim 

and demand : and whether ſome ſach thing 

or mean of publication were not fit tobe 

enaRted, let the judicions cofider, To 

attain to this knowledge of the Teſtator's 

Debts, I remember that it is by the Lord 

Rrook reported, that in King Hey, the 8, 

his ee Sir Edad Knightly, bzing Exe- 

c Fu. CUFOC 
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cutor to Sir Willians __ made Pro- 
clamation in certain Markec-Towns, that 
the Creditors ſhould come by a certain 
day,and claim and prove their Debts ; but 
he for this was committed to the F/eer, 
and fined, For that none may make Pro- 
clamation, ſaith the Book, without War- 
rant or Authority from the King , except 
Mayors and ſuch like Governours of 
Towns, who by Priyiledge or Cuſtom may 
ſo doe, But the dangers are onely where 
there 15 not ſyfficzent - of the Teſtator's 
Goods and Chattels to fatisfie both 
Debts and Legacies. For where there is 
ſo, the Executor is not in any ſuch hazard 
as aforeſaid. This deſcry of Danger may 
breed Caution ; and Qui timent cavent, 
& vitant. | 
As to the ſecond, we ſhall have in con- 
ſideration two ſorts of perſons, widelicer, 
I. his Executors, there being many times 
divers Executors, and the Waſte or Deva- 
ſtation done but by one; 2. the Execu- 
tor's own Heirs, Executors and Admini- 
ſtrators, viz. Whether, he dying, this a& 
ſhall fix upon them like charge and bur- 
then for ſatisfa&ion,as upon himſelf ſhould 
have lien in caſe he: had lived. 
Touching his Companions, though all 
| Q 4 together 
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together make but ane Executor, my the 
miſ-doing of one ſhall. not charge the reft, 
nor make their Goods liable 'to recom- 
pence ;' as both appears by the Book of 
Entris;, and was alſo Held in the time of 
Henry the ſeventh, Ann. 12. of his Reign. 
Yea of the ſame opinion were the Judges 
tice 1n the late Queen's time, viz,, firſt 
in a Caſe between Walter and Sutton, 
the Common Pleas , and ſhortly after at 
the. King's Bench , in a Caſe between 
Hankeford and Metford ; though theſe 
two Caſes be not reported in Prmt, And 
ſurely this ftands with rules of Reaſon of 
x6 6k, that each ſhould bear his own 
arthen'; If it were ocherwiſe, many 
would decline and ' abandon Execator- 
ſhips, as very dangerous to the moſt -ho- 
nelt and faithtall, iri caſe they wereſnbject 
to racking' by the miſcarriage of theit 
Collegues. OE Tg 
As for the Executors or. Adminiſtrators 
of the waſting Executor dying before he 
have born the burthen of this miſ-doing, 
I have found contrary. opinions, even 11 
the laze Queen's time.” For firſt, in the 
E xchequer tt Was conceived to bz as a 
Treſpaſs dying with' th2*perſon, as coming 
within the Rule , 4io perſonalis moritar 
PooiPas bh 7 Fe 
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curs perſona, But in the ſaid caſe of Walter 
ww Satton the Court of Common Pleas Wi" Zr 
was of contrary opinion , viz., that this 7:. 4 Bll. 
was not eſcaped by the deach of this Miſ- 
doer,but the Law ould purſue his Execu- 
tors or Adminiſirators, and lay upon their 
backs the burthen of Recompence or Satiſ- 
fa&tion 3 for thar the Teftator or Inteftate 
doing this wrong had made himſelf to be 
Debtor in the frft Feſtator's ftead, and 
therefore they who repreſent us perſon 
muſt with his Goods make amends and 
ſupply. And this later opinion was ſome- 
thing in time after the former, Alſo be- Tr. 34 £7. 
tween theſe two times was there an opi- 
mon in the ſaid Court of Common Pleas 
agreeing in part: with this later ; For 
there a Judgment being had againſt an 
Executor, and the Sheriff upon'the Fieri 34512: © 
facias returning that there were no Goods 
of the Teſtator in the Executor's hands, 
and then this Executor dying, a Scire 
jane upon a ſaggeſtion of Devaſtation 
y the {aid Executor deceaſed was awWar- 
ded againſt his Executor , and that upon 
200d debate, arid ſhew of a Precegent 
left, and reported by M. Jennoar in King 
Hen, 8. histime, And it was then ſaid to 
have been cleax, that if a Devaſtati- 
on 
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on had been returned in the life-time: of 
the ſaid waſtfull Executor , his Execueor 
then fhould have been charged. All he 
doubt was, :for that here that was not 
done in his life-time ; / yet at laſt affirma- 
tively (as above is ſheived') che Reſolu- 
ti0n Was. | 

Touching the third -Poiat, viz. To 
whom the advantage of Waſting ſhall 
accrue, or who by reaſon thereot ſhall 
charge this waſting Executor. : Put we 
the caſe the Teſtator ſtood indebted to 
A by Statute, and to B, © and D. by Spe- 
cialty not of Record, as Bond, Bill, &c. 
and the Executor having no more in Aſ- 


ſets then onely an hunared pound , and 


this all being due to D,; 'he payeth him 
the whole hundred pound, not having a= 
ny thing left to ſatisfie any of the reſt of 
the Creditors : hereby wrong is done to. 
none but 4, who was a Creditor by Sta- 
tute , and therefore he onely ſhall make 
this Executor to pay the like ſumme our 
of his own Goods, fince as to him onely 
this is a Devaſtation; or that it was at his 
eletion to pay off the other Creditors, 
which he would , no Suit being commen- 
ced by any of them , conſequently no 
wrong was done to B nor C. And if on 
ſuc 
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ſach Debr had 'been_ by: Statute, - but all 

had been Creditors by Specialty, and 4 

onely hal : commenced Suit , and that 

known to the Executor z now if after he 

payedall to D, He ſtands onely as to A hi- 

able in his own Goods, and not to B nor 

C. But if-the Executor had: onely paid a 

Legacy or Debt by Contract, leaving no+ 

thing tor ſatisfa&ion of the Debts by Spe- 

cialty, then had he ſtood equally liable ann 

to each of the other Creditors. Capiat qii dngnifired! 

capere poteſt, viz, He who firſt couldre cos Pleadedto 

ver, or by the voluntary a&t of the Exe- teryhe have 

cutor could obtain payment , muſt be The 207ar- 
= 's 

preferred , if th? ſumme would reach vaſtation, 

no farther, For it ſhall by this miſpay- Zing up 

ment, or miſconverfion , ſtand with the gum watted, 

Executor as if he had not payed it nor F<: mow 

departed from it at all upon the matter { tor ſhall re- 

and cheretore I doubt not but it is free for lier: nimieie 

him to give the advantage of this his er» ther., 

rour to which Creditorby Specialty he will, 

{o as he ſhall Rand free from all the reſt, 

no ſurpluſage remaining, nor any Crediter 

of Record being. For it there be any Debt 

upon Record, the Executor ſued by a Cre- 

ditor upon Bond may , notwithRanding 

this his Waſting, plead in bar of this Suit, 

that there is ſuch a Record of a Debt not ſa» 

a7 tisfied, 
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tished, and that -he hath no more then 
that Debr amounts unto, and ſo. admit 
fo'much ſtill in his hands as he hath miſ- 
admuniſtred,” though in kind it be not in 
his hands, but miſ-ſpent, or unduly payed, 
as aforeſaid, And what is before ſhewed 
of the Statutes precedency before Bonds, 
intaking the advantage againſt an Execu- 
tor for devaſting or wafting,the ſame is ta 
.. be underſtood of precedency of Judg- 

- ments before Statutes, and of Debts to the 

King before Judgments, &«. 

As touching the fourth Point, viz. How 
far the Executor thus waſting ſhall incur 
dammage or make his ova Goods liable 3 
Doubtleſſe, no farther then the yalue'of 
the Teſtator's Goods waſted or miſ-ad- 
miniſtred. Therefore if one. have ad- 
.- yantage thereof to the full ſumme, no 
other after ſhall ; for he 1s no farther a 
Treſpaſſer or Wrong-doer, nor is the Te- 
ftator's Eſtate any farther or deeplier 
dammified, And as Dammages for Treſpaſs 
are to be proportioned to the value of the 
Wrong done and loſs ſuſtained ; fo al- 
ſoin this caſe the Executor_by his miſ- 
doing doth not draw upon himſelf his 
Teſtator's whole Debts,but ſo much onely 
as the Goods amounted to which he = 
Mil» 


ford and Jerford : for there the Jury find- 
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miſ-adminifter , and which ſhould have 
gone to the payment -of the Teſtator's 
Debt, if he had not ſo miſenided himſelf 
inthe office of Executorſhip 3 which de- 
fault he muſt repair or make good, And 
this proportion ſeems to me proved by 


the Caſe in K. Ed. 3. where the value or 4x E-3-3r. 


quantity is found, eſpecially of the Gods 
adminiftred wrongfully, though there by a 
wrongfull perſon : and in Swrton's Caſe it 
was expreſly held , ' that each Executor 
ſhould anſwer for ſo much as he waſted. 
Now for the fifth and laſt Point, viz. 
How and in what manner Relief ſhall be 
had upon this point of Waſting for hitn to 
Whom it pertains : Firſt, this 1s to be ob- 


ſerved, That in caſe where the Verdi - 


paſſeth direQly againſt the Plaintiff , no 
Devaſtation can come in queſtion , for 
that no Judgment being for the Plaintiff, 
no Writ of Execution can ifſuezand there- 
fore, if upon the ifſue of Fully admini- 
fired itſhall appear that there hath been 
a Devaſtation,which cauſeth Aſſets to fail, 


then muſt the Jury find tnat the Defen- 


dant hath Aſſets, and not find a Devaſta- 


- "tion, as was reſolved in the King's Bench 


inthe late Queen's time between H anke- 


ing 


— 
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wg a Devaſtation, viz. a Surrender of 4 | 
Leaſe for years left by the Teſtator, it | 


© — — 


.. "was held voidand nugatory, and was not | 


- . regarded by the Court , which ſaid that |} 
. muſt come 1n by the Sheriff's Returnviz, 
upon the Fieri facies. Thus Aſſets being 
found inthe Executor's hands, Judgment 
T; ora for the Plaintiff to recover his 
Dedt,and to have it levied of theſe Aſers : 
nor is this finding of them by a Jury a- 
gainlt truth, though they be waſted, and 
ſo not to be had in kind 3 for the Execu- 
tor bath them in right, ſince he hath not 
rightfully parted from them ; according to 
the Rule, Pro poſſeſſore habetur qui dolo (0f 
iwjurid ) defiit poſſedere. As un the Caſe 
fact put this Waſting cannot come in 
_ for want of a Judgment for the 

hantiffz ſo alſo where the Judgment 
it ſelf extendeth co the Executor's own 
Goods dy reaſon of ſome falſe Pleagvhere- 
of we ſhall after conſider : for ſince that 
the conſequence and effeR of a Vaſtation 
is dut to make the Executor's own proper 
Goods liable to the Debt of the Creditor, 
this is / altogether needleſs where the 

udgment it felf hath laid hold on his 

oods. But now incaſe where the Ju g- 


ment extends onely to the Teſtator's 
| | Goods 


e 
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; & Goods in the Executor's hands, fetus find 
J the way to relieve the Creditor, in caſe the 

{ Teſtator's Goods be walted by miſ-admi- 
[4 niftring or otherwiſe 3 for hereabout the 


right way hath often been miſled, and a- 
gain eafily may be. In the latter end of the 
late Qu. time, this courſe was taken, vizs 
The Sheriff returniog generally , that the 
Executor had no Goods,a Sarmiſe was en- 
tred, that the ExeCitor had converted to 
his own uſe the Teftator's Goods, where- 
upon a Writ was awarded to the Sheriff 


found that the Executor had waſted the 
Goods ; and thereupon a Scire facias Was 
awarded againſt the Executor , to ſhew 
caaſe why Execution ſhould not be of his 
own Goods 3 and apon tivo Nihi/s return- 
ed, Execution was {a awarded : but a Writ 
of Error was hereupon brought. And 


_ although it were ſaid, for defence of that 


conrfe, that it was ufnal m the Common 
Fleas, and more favourable then the 0- 
ther courſe, where the Sheriff onely re- 
turneth the Wafting, or is ſole Se 
thereof , whereas here it was found by 
an Inqueſt of Jurors, and thereupon a 
Stire facias awarded ; yet did the Court 
relolye 


$ EL. Pot- 
. rifer*s Cafe. 
to enquire thereof by Jury or Enqueſt, Go. tb. g. 
which he did, and returne1 , that ir Was fol. 32, 
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refolve the contrary, and reverſe this Exe- 
Cucion as erroneous : for it was ſaid; that 

upon the Sheriff's return of Nulla bonras | 
viz. that there were no Goods of the Te- 
ſtator tobe: found, the Plaintiff ſhould 
havea ſpecial Wait of Fieri facias , Wil- 
ling the Sheriff to levy. the ſum reco- 
vered either of the Goods of the Tefta- 


urmiſe that tor, or. if it could appear that the Exe= 


A hath wa- 
ſed, a Fieri 
foe again 
.again 
It 10; 
v9. YZ f 
Solb. Int, 
fel. II, 


cutor had waſted the Teſtator's , then to | 
levy it of his own Goods; And this way, 
as was ſaid, the Executor hath good reme- 
dy by A&tion agitinft the Sheriff, if with- 
out juſt cauſe he levy it of his Goods 5 
but the other way , viz. [when —_— 
is thereupon taken , the remedy fails, 
fince neither th? Sheriff doing according 
to the Inqueſt can be puniſhed, nor the 
Jurors finding falſly are: ſubje& to any 
Attaint, it being no Verdict upon Iflue 
joyned , but an Inqueſt gf Office , which 
excludeth alſo all challenge of Jurors; 
And whereas that Book: mentions the 
Sheriff's ſubje&ion to ARtiononely in caſe . 


.of his miſ-feafance. or doing wrong; I 


conceivethat he is likewiſe 'ſuable for 0- 
miſhon or non-feaſance in this caſe , viz, 
for not levying the Debt apon the Execu- 


tor's on Goods, where proof is made 
of 
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of his Waſting. And where the Book 
mentions this Fieri facias to be in this 
manner upon the Sheriff's return in a Scj- 
re facias, 'doubtleſs the Book therein is 
miſ-printed, and ſhould be a Fieri facias; 
for in a Sci. fac. the Sheriff can return no- 
thing but that he hath warned the party, 
or that h2 hath nothing whereby he may 
de warned. This then 1s the. courſe there 
preſcribed, thar firſt a general -Fieri fac. 
90 out, and that thereupon the Sherift 
return generally, that the Dztendant hath 
no Goods of the Teſtator's,and that there- 
upon the ſaid ſpecial Writ 1s coifſue, Yet 
in the beginning of the late Queen's time, 
the Verdi& paſſing for the Plaintiff upon 
the Iflue of Fully adminiſtred, the Sheriff 
was not permitted to make ſuch a general 


Return of no Goods to be found of the Te- , E:.D.185. 


ſtatar's, but was inforced by the Court VVoodw. 

| 1 -., and Chiches 
upon ap adviſement either to levie gy, cafe. 
ebt, 


the D or to return a Devaſtavit : an 
ſoit was done at laſt by the Sheriffs of 


- Londong much againſt their mindes : and 


thereupon went out a Writ to levie the 
Debt of the Ex2cutor's owyn Goods, firſt t1 
London, and after into D:-vanſhire, upon 
a Teſftatum thit the Executor had 
Goods there, And it was there ſaid, _ 
R 
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ifno Goods could be there fonnd, then 
the Plaintiff might have a Capias to take 
the 'Executor's 'Body in Execution, or an 
Elegit for the moyety of his Lands. Bat 
certainly 1 cannot finde ( except with a 
[ difference ) how this courſe of 1nforcing 
|| rr8. 6.f. the Sheriff todoe one of theſe twocanbe 
| D. 4-4: juſt 3 as neither could Juſtice Fulthorp 
| Coclib. 6.f, in the time of K, Henry the fixth approve 
$24 \axhg it. Fora Jury of one County may finde 
' land,or Aſſets in another County, as was reſol- 
ie ved in the time of K, Henry the Sth, which 
|| Sea, may be yet-was underſtood of Goods moveable, 
—_ and not of Lands: This then thus being, if 
the Actionis a Jury Cf Kent find Aſſets which be in 
_ London or Eſſex, how can the Sheriff of 
For the pt, Kent, Where the Aion was laid, levie 
may, ithe the Debt recovered by or out of theſe 
i, u8pet Goods ? or, fince he cannot, why ſhould 
Aſetsina | he 'be compelled to make a falſe Return 
forein 2 WY _ pn 

County, and Of a Waſting, when the Goods remain 
this isuſual- ynſpent and unwafted in another Coun- 
CD. yp Why rather ſhould he not be ſuf- 
x1. 2-Avicn fered-to return according to truth, that 
apo. there is nothing within his County or 
falſe Return Bayliyick whereof the Debt may be 
Conrs far. levied, fince even his Oath tieth him eo 


ſzi ceviewry make a true Return ? Nor is this contrary 


28 th ihe Verdi, finding Aſſets generally : 
an 


—— 
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and this ſo returned upon a Teftatum, the 
Proceſs may be dire&ed into the right 
County. But in the ſaid Caſe it was repli- 
edto the Plea of Fully adminiſtred, that 
there were Aſſets in Eſſex, the Aion 
being laid io Afiddleſex ; and yet, as it 
feems by th Book, thz Trial was to be by 
a Jacy of Middleſex,which; faith the Book, 
may.fhnd the Aſſes 1n Eſſex : but there 
the Plea was demurred upon, and held a 
good Plea; which proves, that although 
the tranfitorineſs of th: Aſſets makes them 
fubje&t ro the notice of a torein Jury, yet 
154t not like an act tranfitory,and not local, 
for that muſt be pleaded to be done in 


appointed .to be ſold for payment of Co. lib. 6, f: 
Dedts,waich,as heretofore hat 


may 


_ men a” 
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he difference,vis That if the A/- 


ſets be £:10d to be 1n the County Where 


| js,there the cheriff of that Coun- | 
WitnOut ad- } 

, 
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may be t 


nh waſted - but 


was held in 
Scace 31 E's place 10 be z © 


28 4.8. Dy- to be :1anorher County © 


d may be done by a 


Foſe 4 He 8. 
rote ger don Of Af asmE ſ ex+ 
mn In King Henr) the 8th 11s te as 4 

#6. little after the ſaid Chicheſter 28 by rhe 
12, without ; | 

Lord Dyer reported, tne Sheriff return- 

upon re- irg upon the F ieri Faciars AL the Execu- 
— had no Goods of the Teſtator's, di 
Capias wa add in the came Return, tat One of the to 
awarded vy 
the Court 5 Executors 
and fee 9 H- $i. fac W4s 


difference eth All ets gener 
» fndeth them 


nk awarded againkt him « & upon 
3. Lib.” Sci:feci returned, Defaulc made BXCct- 
ogy tion Was adjudged, and awarded againſt 
his Goods only. And this courſe Ot 5 Cieface 

ag elſewhere find it re- 


abſolutely 
and wi. hut both the L. Dy-( 
condiricn- . 
:* ported) & Priſor temp. H 6.approved. Bat 
1 am 


md ep» © _©s 
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I am perplexed with doubt what Plea the g, , x, 6 

Executor coming in upon the Scire faci- 49, 59+ A 

as could plead ; tor except his deniall of — 

Waſting might be pleaded contrary to the 36H. 6. 3. 

Sherift's Retarn, and put in Iflue, ſo as — 

to cauſe anew Triall after a former, per- 7- Kelw. 

haps preceding, Judgment, which I think Favaſer on 

would not be admitted, then his co=- Juſt. and all 

ming in is to little purpoſe, for ou2ht gerjeancs + 

I can conceive. Here again 1t muſt be conr, 2 Et 
; « . Ds 135, 

obſerved, that in the Caſe of Chicheſter 

on was had upon triall of Ful- 

ly adminiſtred ; but in the other Caſe in 

the time of King Henry the eighth it was 

upon Conftefſon; which is all one,as I take 

It, with condemnation upon Demurrer, 

or Non ſum informatus,0r Triall upon Non 

eſt factum, to the Bond, or a Releaſe to the 

Teltator, or the like. Now between all 

theſe and that of Chicheſter there is a 

broad difference : for there the Defendant 

being convinced by Verdi to have 4ſet-, 

which if they continue not in his hands 

in kind muſt be anſivered out of his own 

Goods as waſted, therefore the Fieri fac. 

to levy the Debt of the Teltator's Goods, 

ifany found,or in default thereot oat of 

his own Goods,is very agreeable & purſu- 

ant; but innone of the other Caſes 1s there 

any ſuch Trial or conviction of the Defen- 

R 3 _ dant's 
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dant's having Aſſets, ſo as it reſts 2que 
dubinm whether they have Aſſets or not : 
of aud therefore it may ſeem ſomewhit hard 
| >r. Mic, 4x and harſh to ſend out ſuch a Writ in that 
| Zizer% Caſe; and ſo ſhould I have thought, if 1 
# 244+ er 
F Co. lib. inr. had onely ſeen the Report' of Pettifer's 
26G of  Caſe.But looking into the Record,8& hind- 
Debt prece- ing the Condemnation there to be by NVihil 
1 4s: pi, 4icit in effeſt, I cannot uphold any di- 
of replied Nut ſtinKion of courſe in reſpe& of the (aid 
j tie; Rec, difference of Caſes. Nor indeed doth that 
| would not - Courſe. there direted preſume that the 


1 -— comggrrr Executor either hath Aſets,or hath waſte1 
condemp. TE them, but commands that if Aſſets, &C. 
j neither, be. then the levying ſhall be one way if 
turn, anddo Waſting, then another way : ſo if neither, 


| pothing. Nikhil fiend. 


CHAP. XIV, 
Of an Executor of his own wrong. 


T2 begin with ſore definition or de- 
ſcription of this mah ; He is ſuch as 
takes upon him the Office of an Executor 
by inttufion, not beine ſo corfhtnte 
by the Teftator or deceaſed, nor for 

CI IOeY OO IR want 
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want of ſuch Conſtitution ſubſtitured by 
the Ordinary to adminiſter. Touching 
whom we will confider in thele parts, 
and with this method, viz. 

1. What actsor intermeddlings of ſuch 
an one, not being Executor nor Admini- 
ſtrator by right, thall make him to become 
an Executor by wrong, Vide five more, 
per Stat, 43 El.cap.8. | 

2. In what manner and by what name 
ſuch ſhall be ſued, ſpecially when ano- 
ther then he is Executor or Adminiſtra- 
tor, or himſelf after ſuch a& becomes 
Adminiftrator, 

3, How far he becomes liable to Cre- 
ditors, and how, and to whom. 

4. What a&s done by him ſhal ſtand firm 
as if he had bin an Executor by right. 

5. See a late Stat.43 El.cap.8.hereabout, 1 p,; .- 
As to the firſt, it was mn the time of x 4 
Queen Mary doubted, and not reſol- 7 Dy.10% 

ved, whether the onely ſeifing and ta- 

king into one's hands the Goods of the de- 

ceaſed did make one Executor of his 

own wrong, Without any farther a&. And 

in the beginning of the late Queen's 

time the L. Dyer ſaid, thatthe poſſeſſion 7;5" > 
and occupation of or meddling with the $9 alſo Bet. 
Goods is that which gives notice to Cre- ,",5*54 
R 4 ditors 


139 14 El. 
| | Dy-305,306 


{ x EL.D.166, 
& 167, See 
Lib. anty, 


322. be 
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ditors whom they are to ſue as Executor. 
But doubtleſs Creditors muſt look farther 
before Suit 3 for” elſe can they not know 
whether he ſo intermeddling be Execu- 
tor or Adminiſtrator 3 nor conſequently 
how to found their Suit rightly and ſafe- 
ly for good ſucceſs; ſince a-Suir againſt 
an Executor as Adminiſtrator, or againſt 
an Adminiſtrator as Executor, will prove 
ruinous,and fall to the ground, Yea where 
an Adminiſtrator ſued as Executor did 
not plead that Adminiſtration was com- 
mitted unto him, but generally denied 
that he was Executor, or adminiſtred as 
Executor 3 the Lord Dyer held thar it muſt 
be found for him, yet left ir doubtfull : but 
the clear and ſafe way had been to have 
pleaded the Adminiſtration, &c. And in 
the former Caſe the Lord Dyer ſaid, that 
one intermeddling only about the Funeral, 


and laying out money therefore, an O- 


verſeer or Condr&or, or he who hath 
Letters of the Ordinary ad co/ligend. viz. 
to get and keep the Goods in ſafe- 
ty, and one Who intermeddleth by 
virtue of a Will truely made, but con- 
trolled by a latter Will after found and 
proved, may free himſelf from being an 
Execugor of his own wrong, by ſpecial 
$79 | plead- 


| 
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Pleading how or in what right he inter- 12 He 6. 28. 
- 4, om oor 
meddled,and traverſing his Adminiſftring in yer L;b. in- 


| other manner : and that this Traverſe need 74+ 321. be 


, where he 
not, nay may not be, was held in the time confeſſed a- 


of King Henry 6. and 7. tor that ſuch bout Fune- 
as amount not to any Adminiſtring at verſedater. 


all , and where no Adminiſtring at all £% intra. 
321. where 


is confeſſed, ſuch a Traverſe of not Ad- by Letter ad © 


miniſtring.in other manner is diflonant, iz be 
and not legal. But let us look back upon Aja; toc 
theſe ſeverall points exempted by the £92 © 
Lord Dyer, and we ſhall {ee ſome cau- 
tions neceflary touching them and their 

ſafe entertainment, Firſt, as touching the 

point of Burying the dead, it muſt be un- 
derſtood tobe with ſome expence of the 
deceaſed's Goods,and ſo it is expreſſed in 

the ſaid Book of Fen. the 6. his time: elſe 

for a man out of Charity to lay our of his 21 H. 6. 21, 
own mony ( not intermeddling with the 

Goods of the deceaſed) to bury a friend, 

hath little colour to involve him ſo do- 

ing in an Executorſhip by wrong, Ta- 

king the Caſe then, that ſach perſon laies 

out or expends of the deceaſed's Goods 

or mony upon his Funeral, heed muſt be 

taken touching the meaſure and prppor- 

tion whereabout,: Thoughl can give no 
particular and diſtir& mit, yet doubt- 

| leſſe 
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leſſe either meer neceſſity, viz. Church- 
duties, &c. or at leaſt decent Sutable- 
.nefle to his quality, muſt be the bounds, 
And herein to ſpeak as I think, this lat- 
ter muſt either be utterly excluded, or 
held within very narroiv compaſle : tor 
what reaſon that a Knight or man of 
higher quality, leaving (though perhaps 
entailed Lands of good value ) yet Goods 
not ſufficient to pay his Debrs, ſhould 
have an hundred pounds or more of that 
which ſhould fatisfie Creditors ſpent in 
pompous interring of him for his Wor- 
ſhip and reputation 2 Next, Overſeers 
may onely be excuſed for . ſeeking to pre- 
ſerve and keep the Teftator's Goods, 
not in caſe they expend or diſpoſe there- 
of. So alſo for him who is authorized 
by the Ordinary to colle&, for if he ell 

Lib.int.322, Or diſpoſe of any, ( though Goods other- 

DG. 9. wiſe ſubje& to periſhing ) it makes him 

256. Heold an Executor by Wrong, as was reſolyed 

>; 11 the late Queen's time, nowithſtand- 

there be ing that by the Ordinarie's Letters he 
og abbry was expreſly dire&ed or warranted fo to 
matter, doe; for it was ſaid, the Ordinary him- 
ſelf could nor ſo doe, As for him who 
adminiſtred by virtue of a Will afrer diſ- 
proved, or controlled by a Letter, + 
mu 
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muſt not donbtlefle and free for the 
Goods before adminiftred , but either 
as rightful or wrongful Executor ſtand 
liable ro the Creditors, Nor doth every Jef dy 
ſuch- intermeddlipg by one out ofall theſe | 
excuſes and evaſtions as would be an 
Adminiſtration, make one an Executor 
by wrong. If one do but take an Horſe 
of the deceaſed, and tie him in his Houſe 
or Stable, this makes him nor an Execu- ar #.6.28, 
tor , ſaith Paſton a Juſtice, or hke 
2&s or intermeddlings ; as he that delivers 
to the Wife of the deceaſed her Apparel, 
at leaſt if it be no more then is conveni=- 
Ent to her degree. But if ſhe take, or 33 4.6.32. 
another deliver, more then ſuch to her, ig.” 
ſhe or he becomes an Executor by Tr, 37 Eliz, 
wrong. But now let us come to a dit- Na, — ph 
ference, where there is a rightful Execu- doe any 
tor, and a Will by him proved, or Ad- _ = 
miniſtration commitred ; for there ſuch Pro - 
lighe a&s or intermeddlings ſhall not Flecutor, 
make one an Executor by wrong , ag he is become 
where there 15s no other of tight to be ſu- eden, 
ed. As if one take Goods wrongtully | 
from ſuch a right Executor or Admini- 
ſtrator, this (though he convert* them 
to his own uſe) makes him not an Exe- 
cutor by ron, but a Tieſpaſſer to the 

| | right - 


_ = 
_— OR: CO mw—_ 
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If the Goods rjghtfull Executor or Adminiſtrator, who 
be aliened ” Ki , | 
by fraud, be EVEN for theſe Goods, once Aſſets in his 
who takes hands, ſtands liable to Suits of Creditors, 
them after , | ; 

they being neither lawfully evicted nor 


the Execu- 


tor's deathis rzohtly adminiſtred : but in caſe there had 
an Executor 


by wrong. 
” 37 Eiiz+ proved, nor Adminiſtration committed, 


= 5% + thenſach taking of the deceaſed's Goods 
into a ſtrange hand had made an Executor- 
ſhip by wrong. And thus was the differ- 
ence lately reſolved, as is reported by the 
L.Coke inthe Caſe between Read andC ar- 
ter in the Common Pleas. 

Tr. 2. Jacs Yet this farther difference as there 

Co. 1. s, DCld, viz. That although there be an Exe- 


33& 54 Cutor or Adminiſtrator by right, yer if a 


Stranger take upon him to receive Debts | 


and make Acquitrances, or topay Debts, 
claiming to be an Executor, he 1s ſuable 
as an Executor by this Att: and ſo alſo 
in the late Q. time was held by 6 Juſt. as 
touching the receipt of Debts and maxing 
Acquittances 3 but th? Book mentions not 
whether any other Executor then were,or 
not, Bat in the point of bare payment 
of Debts Frowic> makes another diffe- 
rence, viz. If a Stranger do ith his own 
mony pay the Debts of a Friend deceaſ- 
ed, and not with the Debtor's ; Gy is 
ut 


r El:z, D, 
I6o. b. 


As 
, 


by 


been no Executor at that time, or no W1ll 


an Executor. 
butana& of Charity, and makes him not 


an Executor by wrong : otherwiſe, if 
* with the Debtor's money, Yet to this a- 


nother difference muſt be added,viz, That 
if he thus paying with his own money, 
have taken into his orvn hands Goods of 
the deceaſed 3 then 1s his payment =. 
ſumed as by or out of the value of theſe 
Goods, and ſo makes him an Executor by 


= wrong. Contrarily, if hz have no ſuc 


Goods in his hands. And in the point of 
intermeddling with and diſpoſing of the 
Tettator's Goods, where another Execu- 
tor is, this farther difference is to be ad- 
ded or underſtood, viz. That where the 
Goods ſo taken never came actually to 
the Executor's hands, but were 1n a re- 
mote place,there this taker becomes Exe- 
cutor. For as it were. miſchievous to the 
Executor, if he ſhould by a poſſeflion in 
Lavy caſt upon him ſtand chargeable with 
theſe Goods in remote places purloyned, 
as Aſſets in his hands3 ſo were 1t as miſ- 
chievous to Creditors,ifneith:r Executor 
by right, nor this Stranger as an Executor 
by wrong, ſhould ſtand liable to Creditors 
for them. Tt is true, that the right Exe- 
cutor may ſue and recover Dammages for 
them, and that ſo recovered ſhall be 
| Aſſets 3 
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Aſſets 3; but the Creditor hath no mean 
at the Common Lay. to inforce him co 
ſue, and perhaps it may be a cold Swe. 
And with theſe Additiqns I think that 
late reſolyed difference may ſtand firm 
and ſound, Yet in former times, without 
ſuch difterence, the raking oneiy and poſ- 
ſeſhon of the Goods of the deceaſed was 


held to create.an Executorſhip by wrong, 
= 3* AS Be/knap faid inthe time of King Edy. 


the third 3 and eſpecially if the Act were | 


ſuch as removed the Property of the right 
Tr. 3-Eli, Executor , as Juſtice Fenner in the late 
Queen's time ſaid, eſte meipſo. 


How and by what name Suit ſhall be 4- 
gainſt. ſuch and the like. 


TOuching the ſecond Point, viz, In 
what manner Suit ſhall be againſt 
L$5E.4 ſuch: Firſt, in general , this uſurping 
on = Executor 1s not in Suitto be diſtinguiſh 
& 32-b, 21 by -name from the right Executor, but 
1.6.5.  tobeſued.cenerally by the name of Exe-_ 
cutor of the laſt Will and Teſtament of 
the Dzfun& ; and then if he will deny 
himſelf ſo to be, he muſt plead that he 
neither -is Executor, nor hath admini- 
red as Executor. Then -the > 
mu 


2. Point. 


A® 
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muſt prove that he hath adminiſtred in Co. &.imre, 
ſome ſuch or the like ſort as aforeſaid, ED 


And it hath been divers times held, that the Verdi& 
he is called 


where there is a right Executor, and yet gxec. 

another doth adminiſter by wrong, it 1s ##juria ſus 
atthe ele&ion of Creditors either to ſue {1,"6. 
themjointly together, or one or both of 46-21 H.8. 
them ſeverally and by himſelf. But if wt dg 
where Adminiſtration is committed, a- 2 F- & M. 
nother alſo adminiſters by wrong, theſe ra 

cannot be ſued together as Adminiftra- 38 

tors 3 for though one may be an Execu- 


tor by uſurpation or wrong, yet none can 


# come 'to-be an Adminiftracor by wrong, 
& fince noother but ſuch-as receiveth that 


power from the Ordinary can {o be . 25 H. 6. 3t» 


therefore in that caſe there is a neceſſity 


of ſuing him apart and by himſelf (who 
ſo uſurpeth Adminiftration) by the 
name of an Executor. 


Soit 4 adminiſter the Goods of B, not 


being Executor nor Adminiſtrator, and 


after his ſuch doing, and diſpoſing of the 


.Goods, he obtaineth Adminiſtration of 


the Goods of B, but the Goods left or 
coming to his-hands fince the Adminiſtra- 
tion cc mmitted ſuffice not without the 0- 
ther Dedts received or releaſed,or. Goods 


ſold before, to ſatiske Creditors : now 
if 


a 


21 H.6.83. 
If the Ad» 
miniſtration 
were com- 
mitted be- 
fore the Suit 
began, the 
VViit ſhall 
abate, elſe 
not, as was 
of old con- 
ceived. 
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if any ſne A by the name of Adminiftra- 
tor, he ſhall have no farther Relief then 
according to the value or extent of the 
Goods lett inor come into his hands fince 
the Adminiſtration committed ; and if 
thoſe be fully adminitred, he ſhall get 
nothing z if they remain unadminiſtred, 
but amount not fully to his Debt, he muſt 
want ſo mach of ſatisfation; and if he | 
vill bz relieved, or ſatisfied out of the 
Goods before diſpoſed of, he muſt ſue 4 
as Executor of B, And ſo was it ruled and | 
reſolved by Gawdy and Syit, Juſtices in | 
the King's Bench , in the late Queen's | 
time, 2:2, Tr. 30 Eliz. And ifthisnow | 
Adminiſtrator will plead in Abatement of 
this Action that Adminiſtration was com- 
mitted to him, and demand Judgment, 
If Suit ſhall be againſt him as Executor, 
then the Plaintiff muſt in the Replicati- 
on, as I take it, ſet forth the ſpecial mat- 
ter, viz. how the Defendant did admini- 
{ter before Adminiſtration to him com- 
mitted.” But if one to whom Adminiſtrati- 
on 1s committed doe devaſt, and this Ad- 
miniftration is by Suit repealed, becauſe 
he was not the next of kin, and Admi- 
nitration 1s committed to another 5 now 
a Creditor who would be relieved our of 


the 
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the Goods waſted , muſt ſhe that firſt as: 

Adminiſtrator, and.not as Executor of his 

own vrong, ſaid Pophays Chief Juſtice, 

for he did rightfully adminiſter for that 744-8. 185, 

o_ | 

S for the third, viz. How far this 3. Zoint. 
Executor of his own wreng becomes f{2vfar Bu 
liable and obnoxious to Suit 3 confider we ditors. 
theſe things. 
Firſt, he becomes ſubje& both to the. 

Action of the Executor, who hath right to | 

the Goods wrongfully intermeddled with- 1 

all by him, though it were before proving | 

of the Will; and alſo tothe Action of the 

Creditor, who hath right to the SatisfaRi- 

on of his Debt, 

Secondly, as touching the meaſure how \, 

far he is ingaged, doubtleſs he is not by 

his wrongfull Adminiftring become 

chargeable with the whole Account of the 

Teſtator's Debts;but onely {0 far,and with 

ſo much thereof, as the Goods which he 

ſo wrongfully adminiſtred amount unto. 

(Yet he muſt look to his Plea , elſe by it 

he may dravw all ſued for upon himſelt 3 

as if he deny his being Executor or Ad- 

miniſtrator. ) And this ſeems to me 

proved by the Caſe in the time of Eq- mio 

ward the third , here the Inqueſt found Pu de hecs | 
S not | 
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not onely the Adminiftring er intermed- 
dling by the Executor wrongfully , but 
found alſo, by direQtion of the Court, ( as 
it ſcemeth ) what the value was of the 
Goads ſo wrongfully adminiftred , which 
had not been material , if the Admini- 
ſtring of a peny had made one as far 
chargeable as the Adminiftring of a 
potnd. Befides, if it be ſo that a right- 
tall Executor waſting Goods of the Te- 
ſtator to the value of 20 /. ſhall be no 
farther charged then thar value , then 
doubtleſs ſo ſhall it be alſo'n this caſe, 
for both be wrongfull Adminiſtrations : 
onely this difference there is between 
them, that in one caſe the Admuniſtration 
is by a wrong perſon, and in the other 
caſe ina wrong manner, Nay, the Lord 

r E.1Dh. Dyer doth not ſtick to call him who ad- 

oe 912+ miniftreth wrongfully, or in undue man- 
ner, expreſly an Executor by wrong, in 
the Caſe of Stocks againſt Porter , though 
he were rightfully Executor , becauſe he 
did diſpoſe or execute wrongfully, 


4. Point. S to the fourth, viz,.. What a@s done 


Lis of for. ce. , , 
ror of his own wrong (hall ſtand firm 


and good, as done by or to the right Exe- 
cutor 2 


= 


4, Executor. 


cutor : Suppoſe, firſt, that the deceaſed 

were indebted to him' 20./. who thus u- 

ſurpeth Execatorthip , whether may he 

pay himſelf or noe? And this point was 

in debate in the King's Bench between M.40,4r Es 
Co4ler and one lre/and,Execator bf H ant, oy "35g 
where it was ſtrongly objze&ed , that not- 
withltanding the righttufl Executor or 
Adminiſtrator might puniſh him; and re- 

cover againſt him , for the Goods which 

| he adminiſteeth 3 yet another Creditor ſu- 

| ing him as Execntor generally, and fo af- 

| firming him to be, {for there 1s no ſpecial 

torm of Writ or Declaration to diftingniſh 


| af Executor by wrong from a rightfull Ex- 
| ecutor- ) he Rands as againſt him 4n the 
Rate ofa rightfull Executor, and therefore 
may firſt py himſelf -before he pay 0- 
- thers'; and of that mind at the fir{t were 


Peiner and Gaudy Jultices ; yet did they 
admit that this payment ſhould not and 
1 g00d as againſt the-rightfull Executor or 
- Adminiſtrator. Ard Popham and Clmche 
held ftrongly, that neittizr ſhoald it ttand 
good againſt other Creditors 3 forthen e- 
very-man \vould-Yuſh'ypen the Teltator's 
Goods,and be his own Carver in payment. 
And whereas it was faid at the Bar, that | 
the Lord Anderſon, upen an Evidence at | 

| $ 2 Grii/t- | 


yy 4 nm 8 TY 
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Guild-hall had ruled it otherwiſe, Popham 
at another day of debate of the ſaid Caſe 
related, that the Lord A4nderſon did deny 
that he ever ſo ruled, or was of that opini- 
on 3 and farther informed,that both he and 
Juſtice Wa/mſley, Periam and Clark, Ba- 
rons, did agree with Popham and Clinche 10 
opinion. After which, Juſtice Gazdy, as 
alſo Fenner, if [ miſtake not, changing their 
opinions , and concurring with the reſt, 
Judgment was given accordingly. In the 
debate of this Caſe queſtion was made, 
If ſuch an Executor by wrong pay a Debt 
to another Creditor by Specialty, whether 
this ſhall not ſtand firm and good, fince he 
ſtands liable to Creditors ſo far as the 
Goods by him adminiſtred do amount, 
And it was agreed, by the better opinion 
at leaſt, that this ſhonld ſtand firm and 
200d; ſoas if the payment were out of 
his own Goods, he might retain to himſelf 
in lieu thereof ſo much of the Goods of 
the Teſtator : for here he doth not, as in 
the other Caſe , advantage himſelf by his 
ovn wrong, Yet that opinion , allowing 
this payment to Creditors,muſt,as I think, 
be underſtood with this difference, viz. 
that this payment ſhall ſtand as againſt 
odher Creditors, bur not as againſt the 

£: right 


we, 


> we tw j74F od *F Y*Y”y [Yu Wa 
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right Executor or Adminiſtrator : for then 
any Stranger might uſurp the Ofhce of Ex- 
ecutor, and take from him that liberty and 
ele&ion, to preter which Creditor he will 
in firſt payment; yea, wi 2 take from 
the Executor power to pay himſelf before 
other, in caſe there were a Debt due to 
him, which were very unreaſonable. 


Of Addition and Alteration by the Statme 
43 Eliz. cap. 8. 


WE having conſidered what the Com- 5. Poire., 


mon Law is and willeth in the 
Premiſles : let ns now ſee what Alterati- 
on or Addition a late Statute hath made. 


In the laſt Parliament of the late Queen 


Elizabeth, conſideration being had of ſub- 
tile getting into mens hands Goods of an 
Inteſtate by Deed of Gift , or Letter of 
Atturny, from one of ſmall or no ability,to 
whom ſuch ſubtile Contriver hath procu- 
red Adminiſtration to be commitred, and 
ſo himſelf would Rand free from the Suit. 
of Creditors, the Adminiſtrator himſelf 
either not being tobe found, or not be- 
ing of any value to ſatisfie Creditors ; it 
was therefore ena&ed, that every perſon 
receiving or having any Goods or Dedts 
$3 of 
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of ahy Inteſtate , ;or any Releaſe. of Diſ- 
charge of any Debt or Duty belonging ta 
him upan any Fraud, as aforeſaid, or-\vith- 
out conſideration of or-near the value, (ex- 
cept m1 ſatisfaction of ſome juſt and prin- 
cipal Debt, to the value of the Goods or 
Debts. due from the Inteſtate ) ſhall .be 
charged as Executor of his qwvn wrong, 
ſo far-as the value of thoſe Goods and 

ebts*amgunt , deducting all principal 
ju{t Debts to him dye, and; Payments by 
him made, which a lawful Executor ought 
to hayepayd. Here: bave we a touch of 
all the parts precedent ,: or at leaſt three 
of-th2m / | 

L. We. have firſt a' new Executor by 
wrong, though intermeddling under the 
title of an Adminiltrator, 

2. We have a limit of the Charge by 
2:m jncurred , futable to our former ex- 
preftion. 

2, Laftly, we haye to him. an allow- 
ance . of -Debts owing-ra himſelf ,. or 'daly 
payd to others 3 Which 1s more then we 
aaye-canceived allowable to another Exe- 
cator by Wrong, 


a#Executor. 


let us confider of the differences , ſo as 
light may be taken to chuſe the ſafeſt or 
fitteſt for each caſe. 
If an Executor do utterly eſtrange him- Plea deny- 
ſelf from the Executorſhip , ſaying, that cutorſhip, 


he was never Executor, nor ever admini- 2" H- 6.19, 


(- 
x | | 

No CHAP. XV. 

= c | 

I- Of Pleas by Executors, and which be beſt, 
"HT ” mhich moſt prejudicial to them, 

e 

, Ince amidſt the Pleas pleaded hy Exe- 
a | cutors there 1s ſuch difference , as 
$i that ſome induce one kind of Judgment, 
EM ſome another , ſome drawing more loſs 
- and burthen upon Executors then others : 
: 


ſtred as Executor, (for that muſt be added) 2 s. 4. j.4. 
then if the Iflue be taken upon the Plea,and 9 H-7-15- 
it be foand againſt him, the Plaintiffs ſhall Zi. in. 
have Judgment to recover,nor Dammages 5 eb 
onely, but even the Debt it ſelf, out of the 34- 
proper Goods of the Executor, if none of 

the Teſtator*s can be found to ſatisfie it. 

And this ſhall be thasnot onely where it is 

found that the Dzfendant was made Exe- 

cutor by the Will, and proved it , and ſo 
Could not chaſe but knovv it ; but even alſo 
5 Wa where 


20. Bro. 62. 


264. The Offi of 
where he had never proved the Will 
whereof be was made Executor, nor ever 
Adminiſtred by virtue thereof : yea,though * 

1 he did before the Ordinary refuſe to be 
Executor of this Will, or to intermeddle 
wich the Execution thereof 3 yet if any 
other named Executor with him did prove 
the Will, or did not refuſe to be Execy- 
tor, let ſuch other Refuſer take hzed of 
pleading that Plea. For truth is againſt the 
firſt part of his Plea,viz.. that he never was 
Execator ; and ſo the Verdi}, which muſt 
be Veritatt; diftum,muſt needs paſs againſt 
him, and make his own Goods liable as 
well to Debts as Dammages. What if no 
other were made Executor but this onely 
who refuſed before the O:d;nary > may he 
ſafely plead that hz never was Executor ? 

$t . TIthink not, fince he ſo was Executor be- 
i fore his Refuſal,that he might have releaſ- 
| ed all D2bts due to th2 Teſtator, and given 


3 He was ſn- ; « thereof ; 
| l He wasfa- away all his Goods ; therefore I think he 


'} astheTe- muſt plead ſpecaally, ſheiving h:s Refuſal, 
1 faror v3 and not generally deny his being Execu- 
POR. tor. Nay,admit he never was once named, 

| made, or intended to be mad2 Executor, 
ut yet hrving pleaded this Plea, that he never 
C |! was Exccutor nor adminiftred as Execu- }. 
j tor , if it ſhall be found by Verdi = 
Ag |1 | ne 
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he did adminiſter or intermeddle as Exe- But ifhe did 
it as Admi- 
cutor, the ſame blow or burthen falleth viftrar. ir is 


upon him : for then the latter part of this otherwiſe 
Plea 1s found untrue, yea the whole upon ſpeciatl 
the matter , for by this Adminiſtring he pleaded Co. 
became an Executor of his own wrong, 148. a. 
and the deniall of this  Executorſhip by 

wrong or uſurpation ſhall be as penall to 

himas th denial of a rightfull Executor- 

ſhip. Thelike Law, where the Executor 


pleads a Releaſe made to himſelf , or a $*£% liv. 


Payment of the Debr,or other performance Judgmentſo 


' of the Condition made by himſelf, Nay, 2% 


: 145. be. Read 
I find in this latter Caſe the Judgment and Carter's 


entred generally againſt the Defendant, *** 

as againſt another for his own Debt, not 

being Executor, And the reaſon why the ,. ;s,1ur. 
Law makes theſe ſo penal to an Executor 29. a- not 


is, b2cauſc his Plea 1s not onely falſe, but Fm +, 


«he falſhood thereof was wilfull , fince &c. 


it muſt of neceſſity be known to himſelf * 77: Ex: 
to be ſo. And laſtly, for that all theſe reaſons? for 
Pleas, if they had proved true, had been —_ 
perpetual Barrs, at leaſt againſt tne De- 

fendant : the firſt inde2d had not beena 

Bar agunſt another , being in truth Exe- 

cutof or. Adminiſtrator, Bur if the Executor 

had pleaded a Releaſe madeto his Teſta- 33 #62» 
zor,finding ſuch a one among his Writings, © 


which 
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var woing which yet was either forg2d, or never 
Lib. ivr, both ſealed and delivered by the Plaintiff 
Gra and as his Deed; or if he plead payment 
Ee 4.1 7 
48. $e made by his 'Teltator 3 neither of theſe 
DD Ex-22+ Pleas found againſt him ſhall cauſe the 
at the 
Bouk cov- Judgement to faſten upon his own Goods : 
trarily r= {gf he denied the Bond or Bill , where- 
ported 34 
H, 6.32, 23. UPON the Suit is grounded , to be the Te- 
is erronc® {}1tor's Deed. For in all cheſe Caſes the 
OUS,as Was 
deicried by truth being not known to him , he might 
Fuz, & al honeſtly and reaſonably conceive it "to 
23 H. 3. 
the Record be as he did plead, But what if he 
beingnot © plexd Fully adminiftred , and this be 
5 the Baok 
Gith te found again(} him , Which refted 1n his. 
_ own knowledge ? ſhall not this falſe 
| Plea expoſe his own Goods , in defect 
of his Teltator's , to th: ſarisfaRtion of 
this Debt ? No, it ſhall not, for that though 
thus were a falſe Plea, and that within his 
oivn knowledge , yet Was It not a perP&® 
nal Bar ; for if it had been ſo found as 
as pleade 2d, yer Afers coming after to 
the hand of the Executor , the Plaintiff 
ſhoald then have Reliet and Satisfaction 
out of theſe fince accrned Aſſets. It any 
ask how Aſſets may after come, I will give 
aim tivo or three inſtances, Firlt, it may 
be by recovery of Debts before withhol- 
den or of Damages for Goods taken away, 
or 


an Executor, 


or by yoluntary payment of a Debt not 

þefore due, for that the time of payment 

was not come. Secondly, ft the Teſtator, 

having a Leaſe for twenty years, did 

demiſe the ſame to F S tor the whole 

term , 1t he ſo long thould live; if he 

were alive-in time of the former Verdict, 

but now 1s dead, the term continuing ; 

this 15 nov Aſſers,, which before was not, 

whilſt it was but a poſſibility of a termM. 2b. ja, 
Other inſtances might be given, but theſe 7472 14% 
may ſuffice. If the Executor pleaded though the 
that the Teſtator ftood bonnd in ſuch a CR 
Statute, or that there was ſuch a Judement ;nform, mad 
againſt him of Debt to the King, beyond {\,orerment 
the ſatisfa&tion whereof the Goods would wirhcut Co» 
not reach ; this is in effec a Fully admi- 99h... . 
niftred, though ſpecial, and not general ; r52. 

and the La 1s alike (as]I take it )) in all -: Sao ph 
theſe caſes, as to the not making of the a ſat. was 
Executor's Goods liable. But in all theſe —_ ama 
caſes , though the Debt ſhall notbe ad= ye. 
judged upon the: Executor*s.own Goods, 

yet the Dammages ſhall, in default of the 
Executor's Goods to ſatishe them. And in 

theſe caſes 1t 1s not material whether the 
Jadgment paſſed upon Trial or Demurrer. 

Nay, if the Defendant Executor plead no 

Plea , but confeſs the Action generally, 


or 


hf 4 4 Mig are _ ES. 
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But he may, qr be condemned by Non ſum informata ; 

I chink, tor- . . 

bear oro th Judgment is the ſame, viz. to record 

_ to the Debt onely ont of the Teſtator's 

ment for Goods, and the Dammages of the Execu- 

partial, tor*'s Goods in default of the Teftator's, 

that when . 

more Aſſets What 1f the Executor Defendant confeſs 

cm be that he have Aſſets to the value of part 
of the Debt, not of the whole > There 


more, Lib. + fin 
Intrat, fol» for ſo much as is confefled the Plaintiff 


a may pray, and have Judgment preſently 
without Dammages, and may maintain for 
the reſidue of the Debt,that th: Defendant 
alſo hath Aſſets for the reſt, and ſo goe to 
Trill; as appears both by the printed Book 


of Entries,and another Manuſcript which I 


have. But what if this Triall paſs againſt 
the Plaintiff > Shall he then have an addi- 
tional Judgment for Dammages in reſpect 
of the tormer? I think he ſhall have Coſts, 
which commonly run with or in the name 
of Dammages ;z but without a Writ to en- 
quire of Dammages , none being found by 
Verdi&s, the Court doth not uſually ad- 
judge Dammages. Yet in the Book of Ex- 
tries T find 65.8d.Dammages aſſeſſed by the 
Fol.542 Court upon a Confeſſion in aWrit of Ratio- 
nab.part.bonorum againſt Exec.and this hath 
much affinity withan Aion of Debt. Yea, 


in the very Action ofDebt where the Ju- 
rors 


az Executor, 269 


ſued for the Debt of 4 as Executor of B 
Executor of A, and he denieth that B was 
Executor of A, which by conſequence is a 
denial of his being now Executor of 4 ; 
yet if this fall out in Triall againſt him, he 
ſhall not in his own Goods ſtand liable to 
this Debt, becauſe it is poſſible that he 
might not know to whom his Teſtator See ib. Int, 
was Executor. So if 4 made B, C and D ** 
his Executors, and E is ſued as Executor 
of D,the ſurviving Executor of A, if E de- 
ny that D his Teſtator ſurvived B and C, 
by conſequence whereof he denieth the 


truth, viz. that the Executorſhip of A is 
| de- 


'3 | rors for miſcarriage after their departure 
re from che Barwere fined , I find that the 24.28.H.6, | 
iS J Plaintiff renouncing the Aſeſſement of 7 oy <a | 
-# Dammages by them made, and praying the 329. a, | 
5, Court to aſſeſs the ſame, it was done ac- il 
{s cordingly : but this was a ſpecial Caſe. lf 
ie Whereas we before ſhewed that an j 
© Executor denying his Executorſhip ſhall, | 
ﬀf | if itbe found againſt him, pay the Debt | 
y of his own Goods for his falſe Plea 3 this | 
IC thereabout occurreth to be added,viz. that | 
ſe that is onely where the immediate Exe- | 
0 cutorſhip of the Defendant is denied, ( 
c For if B be made Executor by A, and B dy- ! 
: | ing makes C his Executor ; now if C be 
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aevolved to hun, yet ſhall not this, found 
againlt him,charge his own Goods ; for he 
might be ignorant of this point in fatviz, 
waether B, C, or D, lived the longeſt. 
And here he denied not his oivn imme- 
diate Executorthip, but a mediate or 
more r2more Ex2cutorſhip. And fo, I 
think, 15 the Laiv, where C being ſued 
as Executor of B, Execator of A, he 
pleads that 4 by a latter Teſtament 
made himſelf Execator , which is found 
againſt him ſo as here he falſly plead- 
ed, and pretended himſelf to de the imme- 
diat2 Executor of A, and fo demied the 
mediate Executorſhip, viz. of B to A, and 
of him to B, Yet Ozere of this : for why 
ſhould not as well his falſe making him- 
ſeli an Executor immediate to ghe mm- 
depted Teltator charge his own Goods, 
as well as his falſe denying of that Exe- 
cutorthip 3 ſince both Pleas tend to the 
overthrow of the Plaintiff's ARion, and 
each equally reſted in the Defendant's 
knowledge ? But this difference is berween 
tzem apparent , viz, That the derual of 
Executorſhip , if true, is an utter and 
perpetual Bar to the Plaintiff, as againſt 
him ſo pleading, , but the affirming of an 
immediate Executorſhip , where he pu 

ned 


Lo. 


ay Execrutor. 


ſued as Ex:cutor mediate , doth not ſo, t 
true,. but dire&ts the Plaintiff co a better 
Writ or Aion, vis. againſt him as im- 
mediate Execitor to the indebted Telta- 
cor, 

Whereas :v2 have before touched upon 
the coming of Aſſets futuxely to Execu- 


' tors, I think it 1snotamiſs to conhfider a 


little the form and frame uſual mn Pleas of 
Fully adminiſtred , which thus run, , iz. 


Queddie impetr. &c. plene adminiſtravit LibJntorgr, 


omnia bona & catalla que futrunt pred. 
S. temp. mortis ſne, & nibil hab. de bo- 
mis, Or. que furre pred. Se temp. mor- 
tlss Ge 

Thus tying his denial upon the things 
which were the Teſtator's at the time of 


have at the time &f this Plea pleaded 
Goods which were not the Teſtator's at 
his death , but fince accrued , as before 
3s ſhewed ; or perhaps a Leaſe for years 
ſold by the Teltator , upon condition to 
be void , if five hundred pounds not paid 


| atſuch a day, which happening after the 


Teſtator's death, and Default made , the 
Term returnethz or, if the Executor 
by a Writ of Error reverſe a Judgment 


gzven againſt his Teſjator for tzyo hun- 
dred 


7 He 4» 


Bro.50. This 
Plea is not 


: - good, per 
his death , What if then the Executor = BR 
ſome may 


bave ſince 


accrued, 
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| dred pounds, and ſo is reſtdred thereun- 
to ? may the Plaintiff now reply gene- 
1 rally, that he hath 4ſers whieh were the 
Teſtator's at the time of his death 2 How 
can the Jury ſo find , when the truth 1s 
not ſo? Surely this caſe 1s not common, 
nor can I ſheiv a Precedent of a ſpecial 
Plea therein. Bat in reaſon methinxs at 
| ſhould b2 ſpecially, and not generally, 
Lib, intrat, pleaded and ſet forth in the Replication, 
322-2be but Anq in caſe Where one ſued as Executor 
A place muſt . | 

be thewed, denicth that he was ever Executor or ad- 
Sorr H:6. miniſtred as Executor , I find ſometimes 


«* the Replication general, that he did ad- 


how 3 and ſometimes ſpecial , , ſhewing 
what thing was adminiftred , and where. 
Here note, that the Executor Defendant 
denying (as he mult ) tivo things, viz. 
I. that he ever was Executor, 2. that 
he ever adminiſtred as Executor ; the 
Plaintiff in his Replication is tied tomazn- 
tain but the one of them, as the truth of 
the caſe is : that is, if in truth the Defen- 
dant were made Executor , but never did 
adminiſter, now it muſt be replied that 
he was made Executor at ſuch a place, 
' without ſpeaking any thing of his Admi- 
niftring ; on the other fide ,"if he ws 
- 4 


miniſter , without ſhewing wherein or -# 


4x) Executor; 


adminiſter , bat was not made Executor, 
then onely the Adminiftring is to b2 repli- 
ed, Bt it it ſhall be found that the Deten- 
dant had Adminiftration to nim commit= 
ted; and ſo adminiſtred by virtue thereof, 
then is the Verdict to paſſe for the Defen- 
dint, for this is no Adminiftring as Exe- 
cutor ; and upona general demil there- 
of this may be given in Evidence, as the 
Lord Dyer reports to have been reſolved. 
But if the Plaintiff do in his Replica- 
tion maintain both cHi2 Points, thall this 
make his Plea double 2 Methinks it 
ſhould ; yet I find it ſo replied,and no ex- 
ception taken for the Doubleneſs, 77, 17 
H.5. Rot. 28. 
A Sole worhan being Executor maketh 
a Deed of gift of the Teſtator's Goods in 
truſt, bat continueth poſſeſion of them, 
and marrieth F S, who alſo hath poffelli- 
on of the Goods, and in an Aion of Debt 
by 4 Creditor Fully adminiftred is plead=- 
ed : now upon Evidence the Verdi ſhall 
= for th2 Plaintiff , for this Alienation, 
eing fraudulent, was void as to all Credi- 
tors, and ſoas to thz Plaintiff the Goods 
continued the Teltator's, and ſo Aſſets in 
the Defendant's hands, as was held in the 
King's Bench. If Fully adminiftred be 
T pleaded 


So done Cos 
Lis mtrz 


I94. bz 


Lib, intra, 1 
312. b, | 
Tr. 37 Elizs 


46 E, ® 7 s 3 
I. held hs 
contrary, 
VIZs nat 
Judgment 
ſhould be of 
the whole, 
but Executi- 
on onely fur 
ſo muck,and 
A Scare face 
for the reſt 
when more 
Aſſets. 
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pleaded where the Defendant hath Aſſets 
Yet Finch fax part, but not ſufficient for all, and ſo 
it 1s found ; yet ſhall not Judgment be gi- 


ven for the whole, but for part preſently, 
with a farther Award , that when more 
ſhall come to the Executor*s hand, the 
Plaintiff ſhall then have farther Judge- 
ment for the reſt: ſo-as that falſe Plea 
dota himno prejudice, but makes him in 
as good ſtate (the charges of Trial excep- 
ted) as 4f he had confefled himſelf to have 
part. AndI think the Plaintiff upon that 
confeſſion of part may pray the like 
Judgement, without maintaining that the 
Defendant hath ſufficient for the reſt ; for 
if that benot true, why ſhould he: be put 
to the charge of a Trial by Jury? Yea, 
Sir Edw. Coke at the Bar Tr, 36 Eliz. 
ſaid, that where Fully adminiſtred is plea- 
ded, the Plaintiff is nor tied to maintain 
the contrary , but may preſently pray 
and . have 4 Koga to recover it when 
Aſſets (hall futurely come to the Defen- 
cant's hands : which was denied by ſome. 
But truly methinks. the Law ſhould be 
as heſaid, as well as in the former caſe, 
where for the part which the Defendant 
had not 4ſſets to pay, it ſo was done, upon 
Verdi& ſo finding. Burt there, asI con- 
celve, 


— >» OO 


an Executor- 
ceive; it vas not a preſent Judgment, but 
an Award that he {ſhould have Judgment 
futurely ; ſoas after when Aſſets come to 
: the Detendant's hands, the Plaintiff muſt 
have a Scire facias againlt the Defendant, 
to ſheiy cauie, not \hy he ſhould not have 
Execution , but why he ſhould not have 
Judgment, as I take 1t; yea, where it is 
tound for the Defendant that he hath fully 
admuuttred, yet was it held by all the Ju- 
ſtices, 33 H,6.23,24. and by Priſot 34 H, 
6. 24. that when Aſers after. come to. his 
hands , the Plaintiff Mall have a Scire 
ern to have Satisfaction out of them : 
aut there arkbam, Yetuerton and For- 
teſcue were of contrary opinion , and ſo 
was the whole Court 4 H.6. fo. 4. And it 
ſands with great reaſon, that where, upon 
a Verdi fully found againſt the Plain- $0 rg H.6. 
tiff; Judgment 1s given Quod nihil capiat x jo ps 
per Breve, there he cannot have any Writ Judgment 
ro execute the Judgment for him; but is Gee. 
put to a new Action of Debt z yet where it 15t- b- 
1s found that the Defendant hath Aſſets 
for part of the Debt, but not ſufficient for 
the whole, there itis yery congruous that 
the Plaintiff have. prefently Judgment for 
part,and after,wvhen more cometh, then by *? TE-4-Þ 
Scire facias againſt the Defendant obtain 
T 2 Jadg- 


The Office of 


Judgment and Execution for the reſt : fof 


here both Ver1ict and Judement were for 
the Plaintif againſt the Defendant, whoſe 
Plea that he had no Goods was falſe , and 
ſo found by the Jury. And this difference 
was ſtrongly avowed by Serjeant Hygn- 


| ham, Mich. 33,34 Eliz,, and after appro- 


ved by Fenner Juſt. 36 Eliz.. none con- 
traditing it : yet a Book was cited, that 
the Plaintiff recovering ſo much as was 
found in the Executor*s hands , ſhould be 
amerced for the refidue 3 which Pophans 
Chief Juſtice denied tobe Lay. 


CHAP, XVI. 


Where Judgment ſhall be againſt the E xe- 
eutor”s own Goods, ha no Plea of the 
Defendant nor Vaſtation do ſo cccaſion : 
and of the ſeveral manners of Judgment 

' in ſeveral Caſes. 


Fo» by Waſting , called by us com- 
monly a Devaſtavit , an Executor 
may draw down the Execution upon his 
own Goods, hath formerly been hand- 
led and diſcourſed of ;z as alfo what __ 

0 


ar Executor. 


of Pleas do make the Executor's own 
Goods liable to the Debt, and what not. 
Now. let us ſee where without Miiadmi- 
niftring or Miſpleading , yet the nature 
- of the Action ſhall lay the whole Debt or 
thing recovered upon the Executor's own 
Goods, And this we ſhall find in ſome few 
Caſes, 1. Where an Executor is ſaed for 
Rent behind after his Teſtator*s death,up- 
on a Leaſe for years made to the Teſtator, 
and by him left to his Executor 3 here it 
ſhall be adjudged and levied upon his own 
Goods 3 for that ſo much of the Profits as 
the Rent amounted to ſhall be accounted 
as his own Goods, and not his Teſtator's ; 
therefore is he tobe ſued as well in the 
' Debet as in the Derinet , Where in other 
caſes he 1s not, but in the Detiner onely, 
being ſaed as Executor. So if any thing de- 
livered to or detained by his Teſtator come 
to his hands, and he {till d2tains, the ſame 
after the demand, and be thereapon ſued 
inan Action of Detinue; for this is his 
own a&t. Nor in this caſe need he to be 
named as Executor, for he ſhall not anſwer 
Dammages for his Teſtator's detaining, So 
if he aſſume to pay of his Teftator's having 
Aſet;,and be ſued upon this Aſwmpſir, the 
which Dzbtisto be recovered in Damma- 
T 3 50S) 
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ges, and that upon or out of the Execu- 
tor's own Goods: yet is this Action, and 
the Affumprion,which is the ground there- 
of, founded in the Executorthip , and his 


having Aſſets ; for if either he had not 


beet! Executor , or # he had nor Aſets at 
the time of the promiſe; it had been N»u- 
dich pattum, and would not fave bound 
him; tior given goodcaufe of Suir, 'Nay, to 
goe farther, if the'caſe 6f Aſſamprion by 


the Teftator, and Suit againſt the Executor 


Real and 
| Norwood's 
Caſe. 


Co. lib, Intr, 
fol, I, 2s 


thereupon , w2 fd the Judgment in- Mr, 
Plowden's Commentary given agmnlt the 
Executor generally, 2s if he had not beei; 
an'Executor, not fixzing- 1t npen the Te- 
ftator's Goods; yet there the very Debr it 
ſelf is mchided in 'the Dammages; But 
comrarity was it after m the feventh year 
of the. late King, wiz, Judgment given, 
that as welf the Dammages as the Coſts 
ſhontd be levied of the Teſtator's Goods, 
if omnch'in value of thzm were in the De- 
fendant's hands; and ifnot,thon the Coſts 
onely of the Goods of the Executor, And 
this ſurely 1s the righter and fore: juſt 
Way : for there is no reaſoin that upon a 
Promnife, more'then upon a Bond, the Laiv 
fhonld'caft che! whole Debt upon the back 
and ftare of the Executor, But perhaps the 
= ono t'Yo 
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two Judeftents may be reconciled thus : 
The latter was given upon a VerdiCt, Nor 
fem being the Iflue, and there the 

ury aflefled Dammages in certain, viz. 
253 pounds, with the Coſts; ſo as here 
the / Sravach was compleat and full , viz. 
to recover the ſaid ſum : but in the other 
caſe the Judgment was had. upon a Demur- 
rer, ſo as the Dammages not being known, 
it was generally that the Plaintiff ſhould 
recover his Dammages againſt the Defen- 
dant. Sed quia neſcitur que damna, &C. 
Becauſe it appeareth not to the Court 
what the Dammages were , therefore a 
Writ was awarded to enquire of Damma- 
ves, ons the Return whereof executed, 
the Judgment was fully and compleatly to 
be given of a ſumme in certain : which 
ſecond Judgment it appears not by the 
Book in what manner it was entred , and 
therefore might perhaps be then agreea- 
ble with the other, And that the ſaid firſt 
Judgment before Dammages enquired of 


15 nota plenary and full Judgment, but an 77.30 xz. 
Award.of Judgment , hath bezn divers P*- 33 5, 
times reſolved 3 and that therefore any bavc. 


defe& and inſufficiency in the Declaration 
may be fhewed time enough after the firſt, 
and before the ſecond Judgment, Yea, 
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if the Plaintiff die before the ſec#nd Judg- 
ment, though after the firſt, the, Action 
falleth to the ground : ſo if che Defendant 
die ; otherivile of deach afcer full Judg- 
ment. Bar tais notwithltanding,and how- 
ſoever there were done upon the ſecond 
Judgment, methiaks it were cighter and 


fitter that th- firſt Judgment ſhould ex- 


preſs that the Dammages thould be had 
and levied out of the Teltator's Goods, 
for whom. and in Whoſe right the Execu- 
tar 1s ſued, 

Another Ciſe there is wherein the Judg- 
ment mult be,as it ſeems, ag1inſt the Exe- 
cutor's own Goods, viz,. 1) an Action of 
Covenant for a breach of Coveaant fnce 
the Teſtator's death ; for ſo was it held 
both by all che Jadoes ot ommon Pleas, 
except the Lord Dyer,and by the Protho= 
notaries 13 the lace Queen's time ; where 
the Cafe yas of an Hoaſe upon th Lea e 
negligently burned in the Executor's time, 
for which Dammages onely were to bere- 
covered, And ſometimes where the Exe- 
cutor 'himſelf 35 ſo to bear the barthen, 1 
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I\ CHAP. XVII, 


Of women-covert Executors. 


Here being tio kind of perſons who 
have ſomg diſability upon them, viz, 
Feme-coverts or married women, and In- 
| fants, touching whom we find in many 
places queſtion and diſcepration 1n Our 
Books, we will conſider of them by them- 
ſelves,or apart from others ; yernot zoyn- 
ive them together neither,but each by him- 
ſelf ſeparately. 

Firſt,therefore,of Feme-coverts; touch- 
12whom we will canfider theſe three 
things, 

Firſt, ryhether they may make Wills 
and Executors with or without their Huſ- 
bands afſent 3 and how , whereof, and in 
| what caſes, 

Secondly, whether they may be made 
Executors without their [Husband's aflent, 
or -hoiv their Husbands may hinder 

It. 
Thirdly, what a&s in execution of the 
Executorthip they may doe without their 

Huſ- 
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Husbands, or their Husbands without 
, them. 

S:#.1, A Woman married, or Feme-covert, 
we kno 18 ſub poteſtate viri , cut in vita 
contradicere non poteſt , as ſaith the Writ 
given by the Law to the Wife for recove- 
ry of her Land after her Husband's death, 
being aliened by him, Therefore it 

| Sea fe- 1Sthat Judges, when a Woman is to ac- 
crers exami- knoiviedge a Fine of any Land, do exa- 

: mine her apart from her Husband , to 
know whether ſhe be willing , or come 

to doe it by the compulſion of her Huſ- 

band: Its therefore hard for her to have 

freedome of will, and conſequently free- 

Debtsex. dome to make a Will. Befides , all her 
cept, which Moveables or Goods perſonal , which ſhe 
verly acads, Bad at the time of her Marriage , other- 

' wiſe then as Executrix or Adminiſtratrix, 
are by the Lav totally deveſted out of her, 
and fertled in the Husband as fully ip/o 
fatto upon the very Marriage, as any 0- 
ther that were his oiva before. Of 
theſe therefore ſhe can make no diſpo- 
ſition, no more then of other her Haſ- 
band's Goods, But in caſe ſhe do by Will 
cas them , although the Will and 
$E.2 Fitz, Gift be void, yet if the Hnsband, as the 


Deviſe24q, Cale was in the time of Edpmard the ſe- 
| cond, 
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cond, do after his Wife's death conſent 
to this her Will ard Gift, by delivering 
of the Goods bequeathed after her death, 
or aflenting that the Legatee take them 
by virtue of ſach Will and Gift; this a- 
mounteth to a new Gift by the Husband. 
If a Woman have a Leaſe, an Eſtate by 
Extent, a Wardſhip, the next Avoidance 
of a Church, or other Chattel real ; theſe 
are not devefted out of her into her Huf- 
band by Marriage , but in caſe ſhe over- 
live him, they continue to her as before, 
no Alienation or Alteration having been 
made by the Husband , who had power 
to diſpoſe of them by Gift in his life-time, 
though not by his Will : yet ſuch a Wo- 
man in her Husband's life-time could not 
of or tor theſe things , without her Huſ- 
band's aſſent, make an Executor or Will 3 
but the dying before him, they would, 
by the operatron of Law, accrue to him. 
And here then obſerve a Caſe, though 
not frequent, yet full of miſchief when 
it happens : Snppoſe that a Woman in- 
debted a thouſand pounds, and having 
Leaſes and moveable Goods to the value 
of three thouſand or four thouſand 
pounds , Marrieth with F $, and then 


dieth before the Debt de recovered a-: 


ont 


283. 
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ainſt her , in this caſe the Husband ſhall 
aveand go aivay with all this value of 

Duringher his Wife, and is not in Law liable to pay 

Tite he k5,ut. NE. Peny of her Debts, becauſe he is 

neither her Executor nor Adminiſtrator, 
What the Chancery could doe, or rather 
what the Lord Chancellor or Lord Keep= 
er would doe, in this cafe, I will not take 
upon me to ſay or d2termine. Another 
ſort or kind of Goods, or rather Intereſts, 
a Woman may have, viz,, Debts or things 
But the Hu- 1 Aion, waich, as the former, are not 
band may deveſted out of her by Marriage into her 
mo Ig Husband, nor yet can ſhe thereof make 
them, a Executor without her Husband's aſſent, 
although they be one degree farther from 
the Husband then the ſaid Chattels reals ; 
for that though the Husband do over-live 
the Wife , he ſhall not be intitled to 

12 H.7,f,22, themas to the former, Bat if his Wife 

The Hue make him Ex2cutor, as ſhe may , or if af- 

ſued in Spi- ter her death he take Adminiſtration of 

ri cout her Goods 3 then,as he is thereby intitled 
ro his Wife, to them , ſo is he liable alſo to pay her 

Soſhe150& Debts ont of the ſame , whzn = (hall 

mer Huſ- have received them. 

—- olga Laſtly , Dato that a Woman-covert 1s 

Executrix to ſome oth2r perſon , and in 
that right hath Goods moyeable 3 theſe 
are 
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arenot deyeſted out of her , becauſe ſhe 
hath them not meerly to her. own uſe, 
but as repreſenting th2 perſon. of ano- 
ther : But whether then may ſhe with- 
out her Husband's licence or aſſent, in re- 
ſpec of her being an Executor , and for 
continuation of this Executorſhip, make 
Executors , and conſequently a Will, or 
not ? Hereabout hath been much di= 
verfity of opinion, Some Books gene- 
rally ſpeak, that the Wife may make an 
Executor, but ſpeak nothing of the Huſ- 
band's aflent ; whether neceſlary or not. 
Elſewhere we find it mand , that if 
the Husband after the Wife's death coun- 
termand (ſome Books, falſe printed, ſay 
command ) the proving of his Wife's 
Will, then it loſeth all force, or becometh 
yoid and of no value: but in this caſe 
1s no mention in what ſtate this Wife 
ſtood, viz. whether ſhe were Executor or 
not, no not ſo much as whether ſhe had 
any thing in Action , or Chattel real or 
not, ſo asnothing in particularity cafi be 
grounded upon that Caſe. But there are 
expreſs opinions,that the Husband's aſſent 
is abſolutely neceſſary even in this caſe, 
ſo as without it the Wife's making an Exe- 
cutor ſhall be meerly void, and, conſe- 
quently, 


39 H.6.f.27. 


34 H.$.f.8. 
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quently , he to whom ſhe was Executor if 

ſhall noiv by her death be dead Int2ſare. 

And of this opinion was Babington , chick F 
4H.6,f-3r. Juſtice, in the beginning of Henry the | 
fixth- his time, Yet contrary - hereunto 

was the opinion , of Finexx chief Juſtice 
128.7.24.b, 17 the time of King Henry the ſeventh, 
viz,. that where the Wife 1s an Executor, 

ihe may alſo make a Will and an Execu- 

ror Without any conſent or afſent of her 
Husband. And to this opinion doth Ma- | 
Tit.Deviſ.f, ter Perkins , after conſideration of the Þ 
27 Books on both fides, incline. But ſome | 
Ki. 29 £1; Vil ay, that fince all this, in the late 
in cam be. Queen's time this hath been contrarily 
reſolved, viz. in the caſe between An- 

drew Opnel!! Plaintiff, and Under bill and 

Appleby Defendants 3 inthe end of which 

Caſe it is in expreſs terms ſaid to bave 

been then reſolved, that a Feme-co- 

vert or Married Woman could not make 

x an Executor without the conſent of her 
Husband., To this 1 anſwer, that this 

Caketib,z Caſe is ro be conſtrued with relation 
KTs by, ad materiam ſubjettam, iz. to rhe mat- 
ter and point m queſtion and under 
confideration/, which was that ſtate of a þ 

Woman whereof .we have before ſpo- 

ken, viz. one having things in Action, 
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Debts or Duties to her belonging, as there 
in particular it was Arrerages of Rent due 
to the Woman before Marriage, As for 
the point of a Woman Executor to ano= 
ther perſon , it was never 1n that Caſe 
under diſceptation, no nor once menti- 
oned in the Debate or Arguments there- 
upon. Now conſidering the very form 
and phraſe of Judgments at the Common 
Law, which are thus , viz. [deo confede- 
ratum eſt per Curiam, &'c, not, Adjudi- 
catums eſt, that is, It 1s conſidered by the 
Court , nqt in expreſle terms , that It 
1s djarge? - this, I ay, well obſerved, 
(as to me it ſeems very remarkable ) 
gives us to know, that no more is adjudg- 
ed then is conſidered of , the Judgment 


| being contained and claſped up in the 


word Confideratum eff, Wherefore fince 
in Ognel/'s Caſe the point of a Woman- 
covert's ability, in caſe where ſhe is an 
Executor, to make a Will- and Execu- 
tor, hath not been conſidered of, (the 
eyes, tongues, nor thoughts of the Judg- 
es being once ſer upon itz ) it can- 
not be that that Point is there reſolved 
or adjudged. Befides, even in a few 
words exprelling, as to me it ſcems, the 
reaſon of that reſolution, it appears 
nct 


[ 233 


The Office of 


not to have been the Intent of the Judg- 
es, that the ſame ſhould reach or ex- 
rend to this Caſe of a Woman-covert 
Executor : for it is added, ( as the rea- 
ſon of the Judgment, in my conceiving ) 
that the Adminiſtration of thz Wife's 
Goods doth of right belong to the Huſ- 
band 3 which atriounts to this, in my an- 
derſtanding, viz., that where the Wife's 
making of a Will , and conſequently of 
an Executor, may be prejudicial to her 
Husband, and prevent him of ſome bene- 
fit or advantage, or tend to his loſſe 
and diſadvaritage , there it ſhall not b= 
available or effe&ual without his aflent ; 
and therefore nor in the Caſe of her 
who, having D-bts or Duties to her due, 
would, by making another to be her Exe- 
cutor, exclude or preclude her Husband 
from that benefit which ro him ſhould 
pertain. as Adminiſtrator of her Goods. 
Now as for the Goods , Debts or Credit 
to her as Executot to ſome other pertain- 
ing, no benefit could redound to the Huſ- 
band by having ſuch Adminiſtration of 
his Wife's Goods , for thofe ſhould goe 
ard be to the next of kin of the-Wife's 
Teſtator , taking Adminiſtration de bonis 
non adminiftratis of him , if ſhe tiave no 
Execu- 


if 
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Executary and therefore her making Exe- 
cucor,as "touching theſe brings no, hurt 
or prejudice :to ber Husband ,. and . ſo is 
out of the reaſon of Ognel/”s, Cale, Since 
then.it is ſo, aod fince, the Law favoureth 
Wills, and 4t was; by implication part of 
his: Will yoo made; her Execucor , that 
ſhe | ſhould have power #9 continue. his 
Execitorſhip, by making another to ſuc- 
ceed therein after her deceaſe, for per- 
formance. of his Will,z, | why ſhould the 
Lay -give to the Husband, who can re- 
ceive/no7prejudice thereby, power to give 
impediment thereunto ?-for , Fruſtra ef 
inmitss pitentia; even Reaſon it ſelf frames 
and awards - againſt . him: .in this Caſe a 
Quare. immedit, or rather' a Non impedit, 
as t0-me: it,;ſeems. //; Wherefore to con- 
clude, ;I:take it that- the opinion of Fi- 
aeux is;g00d Law im that Point of a Feme- 
covert-Executor , mag not in the other 
Point,where ſhe onely hathDebts or things 
in Aion to her ſelf due : . for therein the 
ſaid Reſoſition in Ogne/l's Caſe, v4 apes 
upon, good Reaſon,gives me ſatistaion to 


differ from Fin. who,making no difference 

berweetr the Caſes, held the Husband's aſ- 

ſentneedleſs in both, -Poſiro then that the 

Wife of F $, having Dehts dueto her by, 
| U] an 


 The'Offite of 
and being alfo Exccutrix to F D, makes 
wirhout her Husband's aſſent FN her 
Executor, and dierh + What ſhall we now 
n_ ? fhallwe tay, that as touching the 

oods and Creditor things in Aion to 
her as Execttris 6f PF D pertaining, this 
Will flands 266d, and F IV, as her Exe- 
Qtttor, ma y prove: i, 'conrrary to her Huſ- 
band's wil ? ind thatas to the wry me P 
her ifelf in her own- right pertainin 
Will is void, and thereof her Husba _ 
take Adminiſtration ? Shall the die bot 
rteftate and inteſtate, with a (Will and 
Without a Will '?* ſhall ſhe have both an 
Execlitor and Adminiſtrator 7 + Why not, 
toſeveral'purpoſes, as well as where aft 
Execntor 1s made onely for oneparticular 
thimg ot one place, the Teftator may elſe- 
whete dre tniteftate# "And ſo 'whete the 
Executorſhip'is Uivided, as beforeisſher- 
ed, 4nd ofie-t6: (Whom! part is 'eorhimined 
wilt prove he wil , bur wh 6rher-to 
whottt ofthe? Parr-of the Executorthip is 
cohinnteted will riot mke/it wpofyHim 4 hete 
thaſt Heeds be#'dyitrg for pare 'teſtite, ad 
for Part intellatey ff 1 

Asfor the ſetond Point, vie Wives or 

Woftien-coverts being 'made'-Executors, 
4nd ſo having the Gfice of Exectitorſhip 
put 


"FT. - 
bY - £4 4 > oo > 
En gn iS, Jn , £4 , . 
wn + + 5" <9 9, 4 


. AMA. ann AMO. SLA S =. * EE EE 4 # 


WA * 4% I" At 3 o . L 
OO. SEE Res. ee... - 


| find. There a Wife ſueth, and is ſued, 
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ot upon them againſt their Husbands will, 

Gere hath alio diverſity of opini- Fx, Exe 

ons; / In the time of King Eds. 1. Brab. *'* 

Jaftice faith, ſhe may be Executor with- 

out her Husband, we the Adminiſtration 

ſhall be delivered to her onely, And I 

think he meant that this might be without 

the conſent of her Husband, or whether he 

would or not; for ſo it is ſaid mthe time 

of King Henry the ſeventh to be the Lay ? 7-15 

Spiritual ; ind indeed in Courts Spiritual 

no difference is made between Women 

married and unmarried, for ought I can 


alone without her Husband he inter- 
meddleth not, nor is intermeddled wich- 
all, rouching the things percaining to his 
Wife. But ac the Common Law it 1s 0- 
therwiſe z and there, as Briaz chief. Ju- 
ice faith, a Wite without the affent of 
her Husband cannot be Executor , he 
meaning thereby that the Husband may 
oppoſe and hinder itz for ſuch a one may 
be natned Executor in and by a Will, with- 
ont the knowledge of her Husband, Let us 
then fee how after the death of the Teſta- 
tor the Husband can hinder her proving 
the Will , or intermeddling to Admini- 
ſer, fince it may be a matter both of much 

U 2 trouvle 
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trouble and danger to him to have the 
Executorſhip faſten upon his Wife, and 
conſequently upon himſelf, On the 0- 
ther fide, it may be a benefit and adyan- 
tage to the Husband;z and therefore we 
wall alſo conſider , whether the Husband 
may ( though his Wife would refuſe) aſ- 
ſume the Executorſhip, and faſten it uv 

her. The Teſtator therefore being dead,and 
fame or common bruit carrying it to the 
Ordinary, that the Wife © 7s is made 

Executrix3 if ſhe come not in gratis or vo- 
luntarily toprove the Will , Proceſs or a 
Citation is to be ſent out of the Spiritual 
Court againſt her, to enforce her coming 
in totake on her the ,Executorſhip. She 
coming may clearly, as well as any other 
perſon, ( eſpecially if her Hnsband concur 
with her therein } refuſe this office, truſt 
and charge, ſo as 1f there be no other Exe- 
cutor named, the Ordinary muſt commit 
the Adminiftration. If ſhe ſhould not 
come and appear , ſhe ſhould be Excom- 
municate, as I take it, notwithſtanding a- 
ny allegation or intimation by her Huſ- 
band of his unwillingneſs to have her 
take upon her the Executorſhip. But ſup- 
poſe ſhe doth come into Court , and of- 
fers her ſelf ready to take the Executor- 
ſhip 


an Executor. 


ſhip upon her 3 and on the other fide 
 F her Husbandexpreſſeth his diſ-afſent there- 
" # unto, praying that ſhe may not have the 
execution of the Will to her committed : 
what will then be done ? This, I confeſs, 
pertains to another Learning , and not to 
that of our Profefſion, But foraſmuch as 
I find, that in the Courts Spiritual a 
Wife ſands in the ſame plight and ſtate 
as a Woman ſole, the Husband not n- 
termeddled withall in the affairs of the 
Wife ; therefore' do I conceive, that in 
that Court the Husband's refuſall will not 
be of force to hinder the committing of 
the Executorſhip to the Wife not retu- 
fing : atleaſt if there come not a Prohibi- 
tion to tay the Spiritual Court's ſuch pro- 
ceeding. But whether a Prohibition be in 
ſuch a caſe to be granted or nor, as I find 
no reſolution in my Books, ſo will I not 
take upon meto reſolve. This ſtands clear 
in the Rules ofthe Lai of Eng/and;that the 33 H: 6.31; 
Wife is under the Husband*s power, & can- $3; 9 ** 
not contradi& him in pleading and doing 
other ads, even touching her own Free- 
hold:nay,ſhe cannot take Lands nor Goods 27 11.8. 24. 
by Gift or Conveyance without her Huſ- 
| band's afſent,as the Law hath been,and,for 
ought I know, is taken. But if once the 
| U 3 wil 
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Wilt be proved,and the execution thereof 
committed to the Wife, though againſt her 
Husband's mind and conſent, I thipk it 
will ftand firm ; and the Husband and 
Wife being after ſued , cannot ſay that 
ſhe was never Executrix, And 1 doubt 
whether the Wife adminiſtring without 
the Husband's privity and aſſent, althougb 
the Will be not proved , do not conclude 
her Husband as well as her felf from ſay- 
ing after in any Suic againſt them , that 
ſhe neither was Executor, nor dzd ever 
adminiſter as Executor, Yet perhaps this 
Adminiſtration by the Wife againſt her 
— Husband's mind will (as againſt him) be as 
The Plea is, 2 YOId at , elſe cannot I ſee how Brian's 
that, the .gpinion before cited, viz. that the Wife 
Feme did or | 
%id not ad. ſhall not be an Executor withont or a- 
walter gainſt her Husband's mind , can be Lav, 
(peaking of On the other fide , if th2 Husband of a 
the Hul Woman, named Execvtor, would have his 
ey Wie to take upon her the execution of the 
| Will, and toprove the ſame, but ſhe will 
23 H.6.3r. Not aſſent'thereunto, ( wiſhing, perhaps, 
The Hul-  thar gain ard benefit rather to ſome of 
zdininiter, Der kindred by a way of Adminiſtration, 
and prove "then to her on Husband by her Execu- 
his Wife, to: ſhip, as ſometimes Wives accord not 
well with cher Hasbards ; ) in this caſe I 
think 


} 
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ay Executgr. 
think\the- Court Spirityal, wall not faſten 
the Execatorſnip ypon. the . Wite again! 

ber. will... But do. that, the Husdand, 
though the Will be not proved, doth Ad- 
miniſter as 1n the Wife's right,but againſt 
her mind and will ;, ſhall ſhe be now nere- 
by boung and concluded ,, ſo as after ſhe 
cannat decline or avoid the Executorihup ? 
And ſurely I think, that during her Huſ- 
band's life ſhe ſtands concluded at the 
Common Lay, for that there ſhe ſhall not 
be nor can be ſued alone as Exec. ang;then 
being ſued with him, ſhe muſt joyn in Plea 
with him,viz. that ſhe neither was Execu- 
tor nor adminiſtred as Executorz and then 
this a& of her Husband's given in evidence 
will, as I take it, cauſe thatthe Verdi be 
found againſt her : not ſo after her Huſ- 
band's death; then ſhe may retuſe,as the L, 
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Dyer ſaith, and citeth as reſolved. Theſe is cited 


things I thought good to offer to conſide- 
ration, and fo leave them withcut reſolu- 
tion. Difference perhaps may be where a 
Woman ſo made Executor taketh a Huſ- 
band after the Teſtator's death, before ei- 
ther proving or refuſing to prove the Will, 
arid where the is made Executar during the 
Coverture; as there $1 caſe of a diſcenrt of 


her Land to the Heir of a Difſeiſor 3 for 
U 4 when 


3 H.rot.212. 
Note per 
Bill, 


7h "Office of 
when there is'upon her ſuch a ſtate 6f Ele- 
con, ſhe,” marrying before her Reſoluti- 
on or dercinditng doth apore the mat- 
ter deliver it into the Husband's' hands : 
not ſo where it firſt findeth and falleth pe 
on her in the {tate' of: Covertare, Tf « 
Husband were indebted to the Tefſtator, 
this making of the Wife Executor is, as I 
take it, a Releafe in Law, as well asf ſhe 
Were the Debtor * bur if after the Teſta- 
tor's death the do marry ſuch aDebtox, it 
154 Devaſtation, 


_ The third Point. 


Tonching the Adminiſtration or Execution 
." of the Office af an Executor by a Feme- 
" rovert and ber Husband. 


| WE will now'come to admit the 
Execution of the Will aſſumed by 
- concurrent conſerit of Husband and Wife, 
and the Will proved with both their li- 
kings in the Wife's name; and examine 
what ats the-Wite of her ſelf is able to 
doe; and whather Husband without her. 
It hath bezryeonceived by many of old, 
and by fomeof late;'thatif a Feme-covert 
.Pr married Woman Executrix _—_— 
Dedt 
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7 Debt of her Teftator, or give anay the 


Goods which ſhe hath as Executor, or de- $ee18 8.6, 
liver a Legacy bequeathed, it was firm ai:d 4, Dev 
good 3 and on the other fide,that her Haſ- ſhall be, that 
band's Gift or Releaſe was of no value, for open ng 
that th? Adminiſtration or Execution of fired ; and 
the Will is committed to the Wite opely. (hon 
And ſome have gone fo far as to ſay, that ets, never 
ſhe may ſue or be ſued without her Huſ- _— 
band, ( in the Courts of Common Lay, I band. 
meanzfor in the SpiritualCourt it is true, the 

Husband is not joyned with the Wife in 

Suit. ) But the Lav is doubtleſs in all thoſe 

Points contrary,as not onely ſome opinion 

alſo was of old, viz. in the time of H. 7. 

but alſo hath been in the late Queen's time 

reſolyed : for otherwiſe,if the Wite's Gift 

or Releaſe ſhould Rand good,her a&t might 
exceedingly endammage her Husband,and 

make his Goods liable to the Credi- 

tors, the Teſtator's Rate being waſted by 

the Gifts or Releaſes of his Wite, Where- 

fore 1t was held in the ſai lace Caſe ,, that 

unleſs due payment were made to ſuch 
Women-covert Executors, their Releaſes 

or Acquittances be void, and ſo alſo their 

Gifts and Grants: yea,it was then held,that ,, 6.31, 
the Husband of the Wife Executrix may 

give go0ds,or make Releaſes of Debr,at tis 

| pleaſure, 


—_ 


es Es a rs 


' therightof 
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pleaſure.But doubtleſs by Marriage neither © | 
are the Goods (though perſonal) which the | 
Wife hath as Executor deveſted out of her, 
and ſettled in her Husband , as her own } 
Goods are; nor,if ſhe die,ſhall they accrue 

to the Husband, if no alteration were of 
th? Property , but ſhall go to her Exe- 
cutor, or to the next of kin, being Ad. 
miniſtrator of her Teſtator, if ſhe have no 
Executor : and ſo was it held in ye = 
year of Queen Mary. Yea ,, tho 

for any other Goods which the Wife had 

in her own right before marrying, the 
Husband alone , without naming the 
Wife, may maintain an Action of Treſ- 
paſs; yet touching ſuch Goods as the Wife 
hath as Executor, the Action muſt be 
bought in the names of the Husband and 
Wife, to the end that the Dammages 
thereby recovered may accrue to her as . 
M.3x EL in Executor in lien of the Goods, So alſo 
come ve, Xf muſtthe Replevin for thoſe Goods be in 

be to avow, Doth their names, But although the Huſ- 
iemuſt b-in band be this named with the Wite , yet 
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his Wife, principally: 1s it the Suit of the Wife 3 
Preu2e and therefore in ſuch Actions, or in Debt 
or. Mans by Husband and Wife, ſhe being Execu- 
art tor, if it come ro Triall by Jury, the Huſ- 
berbis Caſe. band being an Alien, yet ſhall he not 


have 


ar Executor. 


have Triall per medietatem lingue, or alie- 
nigenarums tat is, by half Aliens , as in 


| other caſes where an Alien is party to a 


Suit 1s tobe had, And where to a Wife 
made Executor power is given to fell 
Land of the Teſiator's, ſhe may ſell to 
her own Husband, as was reſolved in the 
time. of K. Henry the ſeventh, where the 
Feoffees(it being Land ſettled in uſe)were 79 H.7.20. 
commirted to the Flee , for that they 


- would not execute an Eſtate to the Hu(- 


band according to the Wife's State, But 
of this T much marvel, fince the Lav 1n- 

, Bro. Juſt, 
tends the Wife ſo under the Husband's Cu; in vite 
command and ſubje&ion , that it holds 75; Se may 

. R en to any 
not her diſpoſition of Land tohim by Will other, bur 
free, nor therefore of force; and how "*tovime 
ſhall this then be conceived to be bur a 
partial Sale > Yet wolenti non fit injuria, Fenner Juft, 
and he that will put ſoch power into the ora, 
hands of a Woman under Coverture, doth & 34 £. 3. 
in a manner ſubje& it voluntarily to the 81% cnn. 
Husband's will. And it hath been held by prejudice to 
ſome, that even an Infant's or Feme-co- 9-4 2 
vert's Conveyance in ſuch caſe of neceſſ1- | 
ty ſhould ſtand firm and unavoidable, be- 
cauſe of the Condition expreſs or impli- 
ed, that th? State ſhould be void 1t no 
ſuch Conveyance made, 
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% 


T ouching Infants, and their making oy be- 
ing made E xecutors. g 


PRE"s noi to conſider of diſability | 


by Age, for want of years in perſons 

making or being made Executors 3 let 

us firft take vieiy of the ſeveral Ages of 

men and women, to ſeveral purpoſes ma- 

terial in the Law, Judgment , and Re- 

ſpet. And firſt, touching a Woman : 

25 B.6.41.b. Wangford in Henry the ſixth his time 
ſhews, and other Books approve, that 

ſhe hath fax ſeveral Ages reſpe&ted in and 

1. by cheLaw. As firſt, the Age of 7 years, 

for her Father to have Aid of his Tenants 

2. to marry her. Next, nine years,to deſerve 
Dower, that is, thatin caſe ſhe be of that 
Age at the time of her Husband's death, 1 

ſhe ſhall be endowed : but not if ſhe be 

any thing under thoſe years 3 the Law 

being Phyſically informed , that a Wo- 

man at thoſe years may conceive a child, 

but not under them, But of ſomewhat 

different opinion was,as it ſeems,the Par- 
z3 E'iz. c-7+ [jament in the late Queen's time, when it 
was made Felony to have unlawfull carnal 
knowledge of any Woman-child under the 
age 


1 


(IS. 
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8} age of ten years, it being then conceived, 
2 as I think, that no ſach could conſent. 
© The Age of 12 years is a Woman's time 
for aflenting or diſaflenting to Marriage 
in more tender years had, For ſo it ap-' 
pears by divers Books ; althongh Mr. 

7 Litt/eton have here-no diſtinQtion between 
3 maleand female. The age of 14 years is 
7 aWomar's time to be in Wardſhip,or not; 
! ſoas if ſhe be any thing above thoſe years 
2 at thetime of her Anceſtor's death, ſhe 
2 © eſcapeth Wardſhip. The Age of fixteen 
years is her time of coming out of Ward- 
ſhip, being once fallen under it : for al- 
though had ſhe been full fourteen , ſhe 
had eſcaped it; yet not ſo being at the 
time of her Anceſtor's death, her Ward- 
ſbip laſteth till ſixteen years, except the 
Lord ſhall ſooner marry her. And laſtly, 
the full Age of a Woman, whereby ſhe is 
inabled firmly and unavoidably to make 
Grants or Conveyancesgis 21 years,as well 

as for the Male; before which time, be it 
that ſhe being ſole make a Feoffment or 0- 
ther Conveyance,or being married alien her 
Land by Fine, and her Husband of full age 
joyn with her, yet 1s it infirm and avoidable. 
Now of the Male, or Man , the firſt 

Age material, and ettledly reſolved on, 

Is 


o : 
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is twelye years; for at that time each 
Male 1s at the Leer, to ſivear his Fidelity 
ro the King, This Women doe not, and * 


therefore are they never ſaid tobe ont- 


lawed, bur to be waved, becauſe they have 2 


not this admittance ifnto-the Law winch 
Males have. This hath been, as TI think, 
the ground of that ſpeech, that Women are 
lawleſs Creatures. 

The ſecond Age of Males is 14 years, 
accounted by the Lav the Age of Diſcre- 
tion eſpecially material to two purpoſes z 
viz, Firſt, that 1f one under that Age 
commit. an a&t amounting to Felony, yet 
is he to ſtand free from the Arttainder and 
Pumfhment incident to a Pelon, Re- 
galatly it is thas, but, Non eff regula quin 
fall. One of much leſs years , having 
attained ripeneſs of Diſcretion and diſ- 
cerning, fhall- incur thz like Attamnder 
as one of full age : as was reſolved in 
the time of King Henry the ſeventh, 
touching an Infant but of the age of nine 
years, who having killed another Boy 
of the like Age with his knife, and then 
hiding the ſlain Boy, and excufing the 
loud found upon him by _ that 
his noſe had bled ;. it was held by the 

. Judges, that he was to be hanged as a 
Felon, 
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o' A. 
7 material , is touching an Heir of Lands 
7 held by Socage : for i caſe ſuch Heir be 
7 under that Age, he is to be in Ward to the 
; next kin ; butif he be of that Age, he is 
# notto be in Ward at all, for that the Law 
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xch © Felon, his ſuch Non-age notwithſtand- 
Zing. The other point , touching which 


this Age of fourteen years 1s. eſpecially 


judgeth him to be of Diſcretion at thoſe 
years: and therefore a Gardian in So- 
cage being in effe& but a Bailiff ac- 
countable, he hath no need of ſuch an 
one, other then ſuch as himſelf ſhall 


| chuſe. 


The third Age in and touching Males 
material 1s fifteen years : for every Lord 
of a Mannor , or one having Free-hol- 
ders in Socage or by Knight's Service, 
when his eldeft Son cometh to that age, 
viz. fafteen years, is to have of them 
Aid for the making of hima Knight, t0- 
wards' which every one holding by a 
whole Knight's Fee is to pay twenty 
{hillings, and ſo ratably for more, more, 
and leſs, leſs ; and each holding twen- 
ty pound: Land in Socage is to pay rhe 
like ſum, and fo ratably for more or 
leſs. 

The fourth Age of Males 1s the tull 
age 
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Oblitum, 
Another of 
G0, to ex- 
empt from 
being ccm- 
elled to 

erve by the 
Stat, of La- 
bourers. 
233 E.3ec. T. 
W:2. cap .38. 
I3 E.I. Nos 
nas Br, 65, 


Dotage; a word, perhaps, anciently taken 
1n a good and favourable ſenſe.,: prowote 
'#tatis, viz. 'a Gift, Priviledge or Ex- 
,emption allowed to Age in favour there- 
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age of 21 years, which maketh him free # 
from Wardſhip , having Lands held by E 
Knight's ſervice deſcended unto him 3 and i 
alſo makes him able to ahen Lands or | 
Goods,makes firm his Bonds,Statures,Re- | 
cognizances, &c. For although at four- 
teen the Law judge him of Diſcretion, yet |} 
doth ir not hold him fully ripe till one and 
twenty. | 
The laſt Age of Males reſpe&ed by the 
Lai is ſeventy xv at which time She- | 
riffs are to torbear to 1impannel them in 
Juries ; and in caſe they do not, ſuch 
old man may have a Writ to the Sheriff, 
orounded upon the Statute for that pur- 
poſe made 1n the;time of K; Zdw, 1. com- 
manding ſuch Sheriff to forbear the im- 
pannelling of him , and he- may have an 
Attion to recover Dammages upon that 
Statute. This is called by moſt a Writ of 


of,: and as a. benefit. Having ' thus by 
way of ingredient or introduction taken 
view of theſe ſeveral Ages, let us noiv ſet 
wherein and how Age 1s material touch- 


ing them who are to make or to be 


male 
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' C0 
© made Executors, and what Age is required 
= thereabout. Maſter Perkins ſaith, that one 
of four years old may maxe a Will, and 
conſequently Executors 3 and his reaſon Payer + 
is, becauſe the Execiitors being to accdunt Z;con, tor 
before the Ordinary, it cannot b2 in- 97e may | 
tended bat that the Goods ſhall be diſ- Kecorkt, 
rribured for the good of his Soul. He qPecially 
ſpeaks is if he onely tiiade an Executor by child's di- 
his Will, but did not bequeath any thing, 7e%ontor 
but left all fo hz Executor's Conſcience I: 
and Diſcretion ; which is not uſual, though 
fealible, as before I have ſhewed, or 
- ſaid at leaſt. But admit itwere ſo, and 
no Bequeſt at all contained in the Will; 
yet fince at that Age an Infant hath no 
Diſcretion to ele& a fit perſon to diſtribure 


his Goods, Money and other things , no 


nor to make continuation of an Executor- 
of ſhip to another , to whom perhaps the 
2N Infant was Executor ; I cannot ſee that his 
te W1ll ſhould be of any force : but if he be 
(= of the age of 14 years, being th2 Age of 
x Diſcretion in the Judgement of Law, then 
y I ſhould hold him able to make a Will, 
n although yet he be an Infant till 21 years, 


and can make no Gift of Land nor Goods 

which.ſhall be of force. And Babington 

Chief Juſtice, to' other purpoſe , _ 9 H.6.f.6. 
h like 


40 El. 3-44« 
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like diſtinion between an Infant of ſuch 
tender years , and one come to the yeats 
of Diſcretion.So alſo, as before we ſhew- 
ed, .is it inthe caſe of Felony. And 'that 
way alſo ſounds that which Hanck ſays in 
Henry. the fourth bis time, viz. that an 
Infant of 18 years. old may be a Diflei- 
ſor z as implying, that his years may beſo 
render, that, as Candiſh ſaith of an Infant 
in Edxar1 the third his time , he is not to 
be intended able to know or diſcern be- 
tween 200d and evil : methinks therefore 
he ſhould be at the leaſt of the age of 
Diſcretion, viz, 14 years, who ſhould be 
able to make a Will, and conſequently an 
Executor, And the Cuſtom for an Infant 
of fifteen years old to bequeath by Will 
hath, as to me it ſeems, affinity with this 
Opinion, though there the Caſe was of 
Land in a Borough. deviſable by Cuſtom, 
And that way refle&eth the Caſe'in the 
time'of King Henry the fixth, where it 
was ſaid, that an Infant under fifteenyears 
of age ſhould not Wage his Law, viz. 
takean Oath to acquit himſelf of a Debt, 
or excuſe his Default. in an A&ion real. 
And farther reaſon'of this Opinion . will 
ariſe our of the conffideration of an Infant 
made an Executor, * 

| | Now 


it 


et oe. otva, « 


an Executor. 


F; Now touching an Infant made Execu- 


»Mj 
, - 


TR 
® 5, we, 


; tor, how young ſoever he be,the making of 
© him ſo is not void 3 but yet the Executi- 


on of the Will, which is the pertormance » 
of the office of Executor , (hall not be 
committed to him - till he come to the 
ageof ſeventeen years , by the Law Spi- 
ritual, and till then .( for that he 1s not 
able todoe the part ofan Executor,) Ad- 
miniſtration is to bz committed to ſome 


other ; yet if it be a Woman Infant who Ca lib. 5, 


is ſo.made Executrix, in caſe (he be mar- 


4; riedtoa man of ſeventeen years old or 


more, ,noiv is 4t as if (he were of that 2ge, 
and her Husband (hall have th2 Execution 
of the Will ; and if Adminiſtration \vere 
before committed during the Minority of 
the Woman, it ſhall now ceale, as 1s {aid 


in Prince's Caſe. Yet Ido a little maryel 2. 4: & 


at theſe Opinions, conſidering that theſe 
things .are managed in the Spuritual 
Courc, and by that Law; and it inter- 
meddles not with the: Husband | in the 
Wife's Caſe : now by that Law, and nor 
our Common Law, comes m this limit of 
17.years. And I have ſeen it other- 
wiſe reported in and touching the laft 
Point, 
Farthzr touching Infants Executors , 
> 11d 
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ow and under the age of ſeventeen years, this 
ole5e fe2ge . o.:. . 
But pay- 19 to be noted, viz. that ſuch an one is# 
ment is tO. not able as an Executor to aſſent to a Le-J 
the Execu- 94Cy , {0 as it may by virtue thereof ſet-} 
YN tle in the Legatee. Alſo if Adminiftrati- 
miniſtrator, On be during ſuch Minority committed | 
— ating with ſpecial words of Reſtraint or Iimi- 
b. Rep.67, tation, viz that it 15 done to the uſe or | 
$1.2, profit of the Infant-Executor , then no 
Sale of Leaſe or Goods, or aflent to Le- | 
Co. tib6, gacy, by ſach Adminiſtrator , will bind or | 
fol- 671 prejudice the Infant-Executor; but other- | 
wiſe, perhaps, if the Adminiſtration du- | 
ring the Minority be committed general- | 
ly. And if the Teftator nmfelf, making an 
Infant Executor,doth alſo appoint another 
co b2 his Executor during his Nonage,ex- 
reſfing it to be 'onely for the benefit and 
behoof of the Infant-Executor ; I doubt 
whether this temporary Executor ſtand 
any whit reſtramed from what pertains 
to the power of an abſolute Executor : for 
there may be, perhaps,difference between 
him ro whom the Owner of the Goods 
commits the government of them , though 
bat for a crime and in ſpecial manner, and *' 
an Adminiſtracor ſo ſpecially made by | 
che Ordinary , another being preſently 
by the will of the Oiyner or TR__ to | 
ave 


an Executor. 
have the Adminiſtration, in whom for a 


| ©cime legal defect 1s found, - But now let 
us paſs over this age of ſeventeen, and 


Tconſider of the Infant between that time 


- TJ of his being admitted to take upon him 


the Executorſhip, and his accompliſh- 


tred F ment of his full Age of one and twenty, 


Firſt, then, ſuppoſe that he doth releaſe a 
Debt due to his Teſtator ; whether ſhall 
J this be good to bind him, and to diſcharge 
I the Debtor, as well as if the Executor had 

been of full Age, he now having proved 
{ the Will, and being by the Laiv Spiritual 
! approved an able Executor > And this 
3 Point coming in queſtion in Ruſſe/'s Caſe * 
in the late Queen's time , conſideration 
was had of divers goad Reaſons for en- 
abling of this Releaſe z as that an Exe- 
cutor « peng the perſon of his Telta- 
tor, and in his right and power doth theſe 
acts, and not 1n his own , and therefore 
his Infancy, which is a Rate or condition 
of his own natural perſon, ſhall no more 
diſable him then it doth the King , a 


Mayor, or other Head of a Corporation, 16 1.6.x, 
Alſo divers Books were found to run that 45. 21 E. 


way, as well in the caſe of an Infant, as *? 
of a PFeme-covert. But' upon great 
deliberation in the King's Bench , and 


X 3 upon 
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upon conference had with the Lord An- 
derſon, Manmood, and other Juſtices, it 
was reſolved and adjudged, that the Re- 
leaſe of an Infant Executor, without pay- | 
ment of the Debt and Duty , would not 
bind or bar him. 1, For thatif it ſhould, 
it would be a Waſting or devaſting of the | 
Goods of his Teſtator,and fo would charge 
his own Goods. 2, It would be a wrong, | 
which an Infant could not doe by his Re- | 
leaſe. 3. It was no purſuit nor perfor- | 
mance of the office or Jo y of anExecutor, | 


bat the contrary, And upon this Judg- | 
ment a Writ of Error was brought in the 


f 


E xchequer-Chamler , Where it Was a- 
creed by all, that the Releaſe was not ef- 
teCtual nor binding, ſo as this Point now 
had the Reſolution of all the Judges of 
England, But it was agreed, that if pay- 
ment or {atisfa&tion had been made, then 
the Infant-Executor might have made a 
g00d Acquitrance and Diſcharge 3 and in- 
deed, Payment it ſelf, if proved, brings 
Diſcharge enough, except in the caſe of a 
fingle Bill, Note, that % principal Caſe 
adjudged was not a Releaſe of any Debt 
or Duty by Specialty, but of Treſpaſs in | 
converſion of Goods found or taken in the 
Teſtator's life-time, But poſiro that this 

| Infant 


a2 Executor. 


Tofant had afſented to a Legacy, whether 
wall this bind him or nor? For in the 
Caſe of Ryſſe/ ir is ſaid , that all things 
which an Infant doth according to the 
Office and duty of an Executor will Rand 
firm; now it 1s part of his Office to pay 
and execute Legacies, Yet fince this act 
amounts to a Vaſtation or waſting of the 
Teftator's Goods as well as the other , in 
caſe there remain not Goods ſufficient for 
payment of the Debts, and conſequently 
ere, as well as in the other Caſe, the In- 
tant's own Goods would become liable to 
his Teftator's Debts ; I doubt, and in- 
cline, that it is not, nor can ſtand effetu- 
al : for except in the other we admit a 
want, or poſſibility of want , of Aſſets or 
Goods, the Releaſe could neither hurt the 
Infant himſelf,nor do wrong te any other ; 
and that admitted, this caſe is of like pre- 
judice. Yet if theſe Aſs ſhould be void, 
ſo alſo would be his payment of Legacies : 
and how then were he an able Executor at 
the age of ſeventeen years, to ſue and to 
de ſued for Debts and Legacies? And 
if upon Suit it cannot be ſhewed that 
Debts will take up all, or diſable the pay- 
ment, then, haply , he may be forced to 
pay. Quere , notwithſtanding , whether 
| X 4 theſe 
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theſe a&ts ( though voluntary ) Rand. nat 
g00d upon Bene eſſe, or conditionally, viz., 
if there be befides Goods ſufficient, &«c. or 
that elſe the non-aged Executor may have 
an Attion of Accompt for the mony by him 
paid tothe Legatee, and alſo avoid his Aſ- 
ſent,where that is onely needful.But doubt- 
leſs, nefther the Aſent of ſuch Executor 
before his age of 17 , nor any payment of 
a Debt to him, could be good , although 

ſuch a&s toor by another Executor before. 
the proving of the Will would Rand firm 
and £ood ; for this Infant wants not onel 

proving, but alſo ability to prove,his Teſta- 
tor*'s Will ; yea, the Will tands ſuſpend- 
ed, and the Teſtator as it were inteſtate, 
whilſt the Adminiſtration ſtands in force, 
ſo as during thattime nothing can be done 
by any as Executor: and therefor there is 
great difference between the Caſes. What 
if payment of a Legacy de made to an In- 


fant, can he make a ſufficient Acquittance? 


This,I confeſs,is beſides the Point in hand; 
yet becauſe it concerns Infants and Exe- 
Cutors,(though not Infant-Executors)ir is 
not. amiſs here to caſt ſome thoughts and 
words upon the Point, for that it many 
times perplexeth both Exec.and Legatees. 
Firſt, therefore,in caſe the Infantbe of the 
years 


an Executor. 


years of Diſcretion,viz. 14,1 hold it clear, 
that any Payment to him made vill ſtand 
g00d, for that the Law at that age holds 
him able to govern and manage his orvn 
Lands held in Socage,and conſequently to 
receive the Rents thereof: wherefore,whe- 
ther he who makes ſuch payment have any 
Aequittance or not,if he have proof of the 
payment,he 1s well enough acquitted from 
any ſecond payment ; and if without pay- 
ment he get an Acquittance , it will not 
ſuffice, the Infancy of him who makes the 
Acquittance confidered, Befides, if the 
Acquittance be, as molt uſually they are, 
but fiened onely with the name of the 
maker, and not ſealed, it z5 onely an evi- 
dence or proof of payment,and no plada- 
ble Acquittance,becauſe no Deed ; ſo as it 
nothing difters from proof by Witneſſes, 
ſave that it is not mortal, as they, Butnow 
if the Infant be under the years of Diſcre- 
tion,what ſhal we ſay to a payment to him, 
ſpecially if h2 be but 3 or 4 years old, or 
thzreabout 2 Here I think caution is to be 
uſed by the Exec. generally; and the ſureſt 
way 18,if he fear to keep it in any reſpects, 
ro Pay it into the Court where 1t is reco- 
verable, viz. where the Will was proved: 
yet the Caſe ſo may be , as that this 


nr 


Notes of 
Receipts, 


called Ac- 
quittances, 
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payment may not be at all. ſafe for the 
Executot. As put the caſe that he entred 
into Bond or Statute, to pay all Legacies 
by ſach a day to the ſeveral Legatees 3 
here, I think, the payment into the Court 
Spiritual ſafficeth nor, for that muſt make 
the Receir to be with ſome Charge, which 
is in ſome kind an Abatement :; there I 
think therefore, legally to ſecure the Exe- 
cutor , the payment muſt be to or in the 
preſence of the Guardian, becauſe of No- 
riture, viz,, him or her who hath ( though 
not as Guardian in reſpe& of Lands ) the 
Cuſtody or education of the Infant, for 
otherwiſe, to pay it into the hands of ſuch 
a tender Infant, (eparate from any Gover- 
nour or Guardian, were to expoſe it to 
loſs, both for that he is not able to count 
the ſum, and for that he, yet not being 
come to diſcerning years, were like, wit 

eAſop's Cock, to part with Pearls or 
Coin for Plums and Tritfles of no value. 
But in caſe no Bond nor other collateral 
Penalty lie upon the Executor, or in caſe 
the Bond or Statute be onely to perform 
the Will generally , which nothing alters 
the courſe of payment which by the Will 
the Law laies upon Executors; then 1s not 


the Executor put to any ſuch payment, 
nor 


an. Executor, 


Nor need pay without demand and Ac- 
quittance, as incaſe of payment upon a 
fingle Bill, or of Rent-ſeck, where no Diſ- 
treſs can be taken , nor other Penalty in- 
curred. Yet in that caſe,jf Demand be,and 
Acquittance ready to be given , let the 
Executor take hezd,in caſe he be bound to 
performance , that he ſtand not upon the 
invalidity of the Acquittance in reſpect of 
Nonage 3 for, as I have ſaid , proof by 
Witnefles may ſupply a nullity of Acquit- 
tance, and much more the Weakneſs or 
Imbeculity : payment according to the 
Teſtator's appointment being the matter 
which acquitteth the payer , and this the 
Executor may have teſtified under the 
hands of divers Witneſſes expreſſing cir- 
cumſtances,ſo as all dying,he may continue 
ſafe from ſecond payment as well as it 
an Acquittance had,the Witneſſes where- 
unto are ſubje& ro mortality as well as 
che other, But herein Courts of Equity do 
often interpoſe helpfully for them who 
ſeek not evaſion from payment, but onely 
ſecurity 1n paying. Ard of Infant-Execu- 
tors, and, by occaſion thereof, of Infancy 
in Legators or Legatees, thus much. 


CHAP. 


The 0 ffice of 


CHAP. XIX, 
Of Legacies. 


Lthough theſe be not recoverable 
at and by the Common Law, bur 
moſt naturally at and by the Law Eccle- 
fiaſtical z yet by Suits in Courts of Equity, 
as the Chancery and Court of Requeſts, 
they are often obtained, and of many 
things touching them the Common Law 
taketh notice , and hath manifold occafi- 
ons ſo todoe, Wewill therefore conſider 
thereabout theſe parts or Points', ſome 
whereof have been in part befare touch- 
ed upon other occaſions. | 
Whether any Legacy in certain , and 
lying in prender, may be taken or had, 
without the Executor's aflent, by the Le- 
gatee, or him to whom it is bequeathed. 
When an Executor can or ſafely may 
pay, deliver, or aſſent to a Legacy). 
Whether one Executor alone may doe 
it ; and what if the Executor be an Infant, 
or Woman-covert. 


What ſhall amount to an Aſent of the 
Execu- 


4& Executor. 


Executor, and what to Diſafſent or Diſ- 
ablement of afſent, 

How a Leaſe or Chattel real may be 5, 
given to one for a time , With remainder 
to another 3 how not, 

Where an Afenc to the firſt, or one &. 
part of the Bequeſt, (hall imply or amount 
to an Aﬀent for the reſidue. 

Of the manner of Aﬀents, and therein 
of Afents conditional. 

What manner of Intereſt he in the Re- 
mainder of 4 Leaſe after the death of an- 
other hath during the life of that other; 
and whether he may diſpoſe of it during 
that time, and how. 

Whether this Remainder can be defeat- - 9. 
ed by any a& of the Deviſee for life, or by 
the death of him in Remainder firſt. 

By what a&s or accidents a Legacy 10, 
may be forfeited or loſt , and therein of 
Revocation, death before, &c. 

Whether tke Executor's Aſſent ſhall 11. {| 
have relation tothe Teſtator's death , and xFthe exec, | 
ſhall make good a Grant before made by giveit to | 
the Legatee. Leganes? 

As for the firſt, we have before ſhewed b_ ws 
the Aﬀent of the Executor to be necef{a- Common - | 
ry before any Legacy can be had, tor that Lows per 
Dedts are firſt to be payd,& that the Exec, 37 4.6.30, 
1s 
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15-to look to at his pzril,. Bat-h2reto add 
a lictle out of M, S,ainbornt, a l;aracd Ci- 
vilian, wa9 ſaith, that in caſe any Goods 
bein che hands or caſtody of FS, and the 
Over doth bequeath them'to him, then 


-may he: keep or retain them againſt the 


will of the Executor, ſo as there be other 
ſufficient Goods in the hands of the Exe- 
cutor for payment of all Debts: bat thoug 

thas (as it ſeems) it would ſtand-in the 
Eccleſiaſtical Law , yet- for that-no Pro- 
perty is transferred to the Legatee with- 


-out the Executor's afſent,therefore, doubt- 


leſs, the -Executor may at thz Common 
Law recover the thing withheld, or Dam- 
mages to the value,  again{t the Legatee 
detaining -it.- Another Caſe there is 
wherein, as:the learned Civilian faith, the 


Legatee: may 'take to him the thing be- 


queathed lying in prender , vis. Horſe, 
other Beaſt,or piece of Plate, or other like 


thing known, and-in beiag 3 and that is, 


where the Teſtator doth expreſly oy 
point by his Will,But herein,donbtleſs,the 
Common Lav, at and by which Debts are 


recoverable againſt -Executors, will oppoſe 


the Law Spigitual : for elſe. by ſuch ap- 
pointment the Teſtator might .cauſe alt his 


_ Goodsto be raken by Legarees, and that 


none 


au Executor. 


"none ſhould remain to pay Debts, Yet if 


there be other Goods beſides ſufficient tor 

ayment of Debts ; then indeed I ſee not 
10 the Executor can hinder ſuch taking, 
Without violating his Oath caken for per- 
fortmance of the Will. If any ſay, that 


It is alfo, a breach of Oath in the other 
caſe I ſay, he 'obſerveth not that there 


that clauſe in the Will, being againſt the 
Law, is void, and, conſequently, there is 
a Nullity upon it, and it is as'if no ſuch 
thing were1n the Will, and ſo the Oath 
extends notto it. And as a Chattel ſhall 
not be transferred to a Stranger without 
the Executor's affent; ſo if the Deviſe 
be to 'the Executor himſelf till he ele& 
to take a Legatee, it ſhall be to him as 
Executor, as appears by the ftrain and 
Argument of tivo Caſes in Plowd. Com- 


Ment. and more lately in the King's 
'Bench', the Point being divers dayes 
argued, was at faſt ſo reſolved by three 


Judges againſt one. ' And the reaſon of 


Coke at the Bar was very good , for gyjngon, 

here the Execntor ſuſtains two perſons, Paramour & 
"viz, an 'Executor and Legatee, and fo pormmen & 
all one as where rhe Bequeſt is to another z Simme:Caſe, 


for, Quando duo jura concurrant in una All but 


perſona, equum eff ut ſs eſſent in —_— pare oh 


oo - 


The Office of 

As for the ſecond Point , it may have 
theſe two parts : Firſt, whea the Exect- 
tor is able to give ſuch aflent to a Lega- 
cy; and ſecondly , when he may doe it 
zi El, Dyer \vith ſafety, As for the firſt, he is able be- 
a fore Probate of the Will to aflent unto the 
Execution of a Legacy, as elſewhere is 
ſhewed , and that although hz be not of 
full age of one and twenty years : but if 
he be under ſeventeen years, ſo as he 
1s not able to take upon him the office of 
an .Executor , and therefore Adminiſtra- 
tion is during that time to be committed 
to ſome other ; here his Aﬀent is not of 
force or effeual , as wefind, in Prince's 
Coi-3.f-29. Cale, to have been held in;the Caſe of 
Pizot and G aſcoin. As for the ſecond part, 
till all Debts be payd, the Executor may 
not ſately conſent to put the Legatee into 
the Leaſe or Chattel deviſed , no more 
then he may pay money bequeathed , _ uf 
there be not ſufficient .at{o to pay all 
Debts. Of theſe things more 1s ſaid elſe- 
where, Yet becauſe the Reader,or he that 
defires direction in theſe Points, will look 
for. them under this Title, I thought 
not good here to be altogether filent touch- 

wg them, | | | 
As for the third Point, viz. WArgr: 
tne 


an Executor. 


the Aſent of one Executor, where there 
be many; be ſufficient ; 1 ſee not how to 
doubt : fince any one Executor. may give 
away any Goods of the Teſtator's, or re- 
leaſe any Debts due to him, therefore 
much more aſſent; which is no more or 


greater work, in effe&, then an Attorn- njoas z yet if | 


ment of one Leflee upon a Grant of a Re- 


verſion; And if there want to pay Debts, 


h2 onely who affented ſhall anſiver for it 
of his own Goods , and not his Compa- 


nions, But if this Executor be either un- 
der the age of ſeventeen years, or under 


Coverture, viz. a Woman married,ſuch is 
not able to give a good Aﬀent to bind 
the others, no nor themſelves, for then 
thereby the Infant might draw a Debtup- 
on himſelf , and the Wife upon her Huſ- 
band, by afſenting to or paying of a Lega- 
cyzthere not being ſufficient Goods to pay 
all Debts.But the Husband's Aﬀent is ſut- 
ficient where the Wife is Executor , for 
his at, whom ſhe hath choſen to be her 
Head, may prejudice as well her as him- 
ſelfz yea, though ſhe were within Age, yet 
he being of full Age, his Afent will ftand 

ood, Bur if he or another Executor in 

is oWn right be above 17 years of age, 


or elſe under 21, I doubt whether now 
p his 
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6 H.7.5. If | 


the Beqyeſt 


the ae 


tors he may 


take it with- 


out aſlehc of 


A Debt, his 
may releaſe, 
Has 


I 
one of the 


= 
in the Caſe 


of Rhetorick 
and Choppe! 


H. 9 Faceb. 
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his Aﬀent will * ſufficient, at leaſt except 
Wil the caſe be pur, that there be Aſſets ſuffici- 
[yl 4 C0 Ds .ent,whuch perhaps there may be material, 
i 'though not m the other. See more hereot 
i /after in. the. Title of Women-covert and 
14 one Executors, 

-;Asit6.the fourth Poine : fit, there may 

be an:Afent and:Ele&ion implied as well 
: as Expieſs : for if in the Deviſe ar Bequeſt 

= ro \ the Lega tee be | pang todoe ſome act 
WI onthe av inreſpe& of the Legacy, and the Exe- 
| mares yer” / cutor pra accept the performance there» 
Et aff ' of; this amqunteth to an Aﬀent, So if the 
i Deviſe be: to an Executor for the Edu- 
$e7;, cation-of ſome Children, which he dotn 


Fl I, 321- Ons accordingly educate, this makes an Ele- 
| 11.0 of ion wo hve the thing by way of Lega- 
his Goods to* Cy, :and not as -Executor, as —_— 
A, with = by:the Caſe of Paramanr and: Yard! 

Executor P/gjpd, $43, Soit an Horſe be beq _—_ 


accounte® ej and one. offering to buy _ ike 


mount, and Exequtor nimſelt , he fray Mr him t:1 
A ſaed for 


thatſur in 20® and buy the Horſe of the Le oatee, or 

Debtzbut no it the Executor” himſelt offer money to 
ng the Legitee for the-Horſe; this implieth 
murrer. Tre Ar; ent thatt ſhould be the Legatee's 
3 ine” by the Will: and-ſo was it held in'the Caſe 
04, mock between Lowand Carter, where the De- 


I . cor himſelf, Viſee of a Term: did; grant it to the Exe- 
if | Cutor 5 


cnn» MI 6 VV 


at EXERT. 
catorzand this Acceptance of a Grant from: 
him was beld toimply the Executar's Aſ- 
ſent, that it auld be tys-to grant, : But I. 
ſee pot well how thar {bould be Lay 
whicb-io the latter-part of-the.L. Dyer 1s 
found, wiz. Where a Tatmwas deviſed to 
F '$, and he wasmadd Executor;and aftey 
the death: of the Teftator' entered and oc- 
cupied the Lands :a! whole 'year withaut 
proving the Will that this was at Election + 
ta haveit as Deviſee, and not! as Exticlitor, 
For, firft,he had goad right'to the Term as 
Execntor before Probate , and ſo-might 
clearly in_ that right aye taken the Pro- 
fits, alchough-it had not been deviſed or 
bequeathed to him , and that befare any. 
Wull proved. Secondly, he could not by 
right have tt as Legatee, without Aﬀent of 


himſelf or ſome other as Executor. There- 79.39 8s. 
If be dy VI 

mineno Ete&ion,as elſewhere is held, As -_ $,this is 

for Diſ-afſent or Diſablemeart to aſſent; As 22 Election 


if the Executor do once declare his Aﬀent ona ” 


fore this general Acceptation can deter- 


that che Legatee ſhall have his Legacy, he 
may then enter jntoit or take it , notwith- 
ſtanding the Executor's Councermand or 
revocation of his Aſſent after ; ſo, on the 
ether fide, I think, if he fully and expreſs- 
ly deny that che Legacy ſhall take _ 

Y 2 e 


| | So if the 
' Executor 5 
' rakesnew incaſcwhere the 
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he cannot after make a good Afﬀent 
thereunto, for that Elefion once made 
muſt ſtand peremptory , be it Refuſal to 
aſſent, or Aſſent. Yet Quere of this, for 
that the Refuſal to afſent may be checked 
by Sentence or Decree in the Spiritual 
Court or Court of Equity, and ſo an Aſ- 
ſent be inforced. But if the power of 
Afenting be legally loſt by the means a- 
foreſaid, viz. diſabled, I ſee not how any 
legal Intereſt can be transferred by that 
compelled Afent , howſoever decreed, 
And what is ſaid of a Legacy bequeathed 
to another , the ſame may be underſtood 
Bequeſt is to the Execu- 


| | | ,— = W tor himſelf, and he makes his EleRion to 


{] isvoid. 
8! 7-37 E% if wherean Horſe is 


Carter's 


have it as Legatee , or as Executor. But 
bequeathed to A, the 


Caſe. x9 E!, Executor after the Teftator's death doth 
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ride the Horſe, or uſe him in the Coach 
or in the Plough, I do not take this to 
be any ſuch Diſagreement to the Execu- 
tion of the-Legacy, as that the Executor 
cannot after aſſent to the Legatee's having 
thereof, no more_( though it be ſomewhat 
more) then where a Drmnking-cup is be- 
queathed , - and the Executor after the 
-Teſtator's death doth uſe it todrink in : 
nay,if a Leaſe of Land be bequeathed to 4, 
ſo 


ax Executor. 


and the Executor continueth the Depa- 
ſturing of the Teſtator's- Cattel cherean ; 
et is not. this any Diſagreemenc to the 
xecution of the Legacy.But if this Leaſe- 
land werelet out by the Teſtator from year 
to year , and the Executor diſchargeth 
the Tenant, and takerh it into his hands 
at the year's end ; this'I conceive tobe a 
Diſ-aflent ta the Legacy : and ſo alſo per- 
haps may his taking or diftraining for a- 
ny Rent thereupon due after the Teftator's 
death, Yet am I not reſolute that the Diſ- 
aſſent is ſo peremptory and unchangeable 
as the Aſſent, remembring the Caſe in K. 
Henry the eighth his time, where a Term 
deing granted by a Leſſee conditionally, 
ſo asthe Aſſent of the Leſſor could be had 
by ſuch aday ; though the Leflor's Aﬀent 
were at one time denied, yet might it be 
yielded at another , ſo as it were at any 
time before the day. But yet there it was 
held, that ifno time of Aﬀent were limi- 
ted, then one expreſs Denial or refuſal 
would be peremptory , ſo as the Refuſal 
were expreſſed to the party to whom the 
Aſſent was to be given; otherwiſe, if it Dy.299. A. 
were but in ſpeech to ar amongſt Stran- ter choice 
gers, This and the former Caſe 19 E/iz. — 
give the beſt light to this Point that on, 

Y 3 I re- 
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-I'rethember. - 'Now- for Diſablement to 
-alfenr, it. mag/held-in' the forementioned 
61K: of: Law- and @ arte, thac where a 
"Ter is: bequeathed tb 4, andafter the 
Te(tator's death the Executor takes ancw 
'Leaſevf thefameLind for more years: n 
poſſeſſion; or 'to'degin preſeney';7 now 
-by- this was theiTerm left dy the Teitator 


ſirtendered and: drowned, ſo as it cond 


Hot" paſs to-' by the Executor's Afſent 
2 rrer | © 7rt j 


- (As to the fiſta-Point, viz! In. what 


_ "trantieta- Leaſefor years or other Chattel 


real may be bequeathed to one for a time, 
with Remainder "to another 7 / it - hath 


- beef heretofore' mich doabred;; when a 


'Leaſt for yeats as bequeathed: to: one 


"for 'hfe , or for '[9 many. years: as* he 


ſhould five, whether - che limiting --of- a 
Remamder thereotafter his deteaſe. werc 
of any validity ih Law or nor. ' And-this 
Donbt had this groamd : Any State'for 
Aife-m the judgment of Law is greater 
thon-any Term tfor'years : therefore when 


4 Termer hath'/ by his Will: given his 


Termor his Hogſe-6r Land 'which he To 
holdeth for yeatstoone for life, 'of for ſo 
many years as'he thall live ; thas[Teftator 
and Deviſor hath hot m_ the judgment pt 

| x the 


ay Executor. 
the Law-any Eſtate remaining in' hift3 
and therefore it was thought very hard 
for him-ro give or litait a Remainder tb 
another,” But after many arguings ' and 
debatings, ir was in'the late Queen's 
time 'reſ{olved, that ſuch a Remainder was 

ood ; and thar if the* firſt Deviſee died 

efore the Termexpired, that then he to 
whom the Retiainger was limited nught 
enter and enjoy the refidue of the Term. 
As for the giving of- part of the years 
to or, + and the refidne to the other; 
viz,, if the Term beingtiwenty years, the 
Leflee bequeathed ten ' thereof "to his 
Wife, and the Remainder to his Daugh- 
ter 3 of this no donbt ever was but that 
it was good : for that after the firſt State 
limited, there remained a farther Term, 
viz,.ten years more,in the Deviſor,where- 
of fie had power todiſpoſe 3 whereas in 
the other Caſe, after the Term limited 
to one'for life, there remained but a poſ- 
fibility that this 'life ſhoald nor take up 
the whole Term. ' But now, put we the 
caſe a third way', viz.. that the Termor 
deviſeth or bequeatheth the thing in 
Leaſe to one Child in tail, with Remain- 
der to another, and dieth , and the firſt 


entreth and dieth without iflue z now 
| Y 4 whe- 


Plow, Com, 6 
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whecher ſhall the next. in Remainder or 
the Executor of him ſo dying. have the 
Term reſidue? And this Caſe came in que- 
ſion and was adjudged about the .mid- 
- dleof King Fohn his Reign in the Excbe- 
go : for there, Maſter Hammond bolding 
y Leaſe for years. from the Crown the 
Manor of Akers in Kent, deviſed the ſame 
by his Will to Alexander Hamond, iis el- 
deſt Son, and the Heirs-males of his body, 
with Remainder to Ra/ph Hamond,another 
Son, in like manner, and the like Remain- 
der to Thomas Hamond, and mage the ſaid 


} Both Alex- Alexander Executor, who after his Fa- 


ander 


Ratpb = ther's deceaſe elefed to take as Legatee, 
Executors; and after Ra/pb Hamond died,leaving Iflue 
_— no Male, and making his Wife Executrix : 
difference» A4/exander, not having Ifſue male, grant- 
ed the whole Term by Deed to B and C 
for the behoof of himſelf and his Wife 
during their lives , an after tothe uſe of 
his yonngeſt Daughter, whom Sir Rober; 
Lewkznor married.” Then Alexander dying 
without Iſſue male, the Wife and Execu- 
erix of Ra/ph Hamond entred, claiming 
the Term, and being kept out, ſealed a 
Leaſe whereupon -an Ejei?. firme Was 
brought, 'and a | ou appearing at the Bar 
in the Exchequer , found a {pecial "or 


— 


— 
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dit in effeRt »e ſupra. And in argument 
of this Caſe, firſt the main Queſtion was, 
whether the Caſe were all one- in Law 
with the former, where a Term was devi- 
ſed ta one for life, with Remainder over, 
ſo as by the death of Alexander Hamond 
without Iflue male the Term an wg. 
to the next in Remainder, as in the other 
Caſe, by the death of the Deviſee far life, 
dying within the Term, 1t - ſhould doe. 
And on the Plaintiff's part it was urged 
to be all one , ſo that by virtue of the 
Bequefts ſupra, Alexander had an Elftate 
to hint and his Executors onely ſo long 
as there ſhould be Heirs-males oft his bo- 
dy; and he dying without ſuch Iſlue, 
the Term remained to the Executors of 
Ralph , who. had the Remainder in like 
manner, and left Ifſuemale, which ill li- 
ved, & ſo that State of Ra/ph yet had conti- 
nuance, For it was admitted by the Coun- 
ſel on that fide , thatthe Term could nat 
goe to the Iflue male of Ra/ph according 
ro the words and intent cf the Will, fince 
it was impoſſible to make a Term to de- 
ſcend without an A& of Parliament, 
This therefore they ſaid the Law ſhould 
work , which was neareſt to the intent, 
viz, that after Alexander's death it ſhould 
p08 
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goe firſt th his Executors and Aſſigns , 
ſo long as Iflue male of his -body doth 
cominue; and for want-of ſuch Ifle, 
then to' Ra/ph, his Executors and Aﬀrgns, 
ſo long as his Tue male ſhould laſt ; and 
theretfore'in this caſe, the Iflne male of 
Alexanter failing, the Executor of Ra/ph, 
whoſe Iflue male failech not , ſhould 1n- 
joy th2 Term; and ſo Judgment ought to 

eiven for the Plaintiff bemg Leſſee 
of that Executor. On the other fide it 
was ſaid by the Defendant's Counſel, that 
ehts Caſe differeth much from the other. 
Cafe, where' the Term or Land held by 
Leaſe is given but for life to thz firſt; 


with Remainder to another ; which Caſe, 


as having been often reſolved, was clear- 
ly admitted to be good Law. ; for in that 
Caſe the intent of the Teftator might and 


did takeeffe&, Bur in this Caſe, if the, 


Land ſhould goe to the Execators and 
Afigns of Ra/ph Hamond , it muſt goe 
againſt the intent of the Feſtator, whoſe 
mind ant! will was, as it appears by his 
word , that it ſhould goe onely to the 
Ifſne male of one Son after another, and 
not to any Executors. Now then , fince 
this intent was ſo contrary to the rules 
of Law , that it could not take effect, 

there- 
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therefore it muſt be void , and ſo all the 
words of Heirs-male ſtanding void , the 
Will is tg de conſtrued as a ſole and ab- 
ſolute Gifrand Bzqueſt to the ſaid Alex. 
and conſequently the Term muſt goe to 


his Executors and Afſiens. And for this Windimore 
O and Holford 


reſolved: in the King's Bench $ Where _— wy 
a Leaſe was made by Indenture to A, and 7. 29 * 
Habend. to A, B and C for their lives ; 5 29judg- 


* now becauſe Band C could take nothing, 


Point ,| reſeniblance was made to a Caſe 


14 was reſolved that .4 ſhould not have ut 
for their lives, but for his; own onely, 
This: Cafe was ſaid to come very cloſe in 
reaſon tothe Caſe in queſtion ; For as 
here the intent of the Leaſe was that B 
and C ſhould be eſtated for their lives, 
and, finte that could nat be , therefore 
the naming of them ſhould be utterly 
yoid , and as; if they had nor at all been 
named, and their Lives ſhall not Rand 
as a meaſure for the Eltate of 4; ſo mn 
the other Caſe the intent of the Will be- 


10g, that: the Leaſe or Landleaſed ſhould 


goe to the Heirs-males of the body , firſt 


.of Alexander, and atter of Ralph, fince 


this cannot be , therefore the words and 
name of Heirs-males ſhould ſtand for a 
mere Blank and Cypher, and not to 
| mea- 
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meaſare out any State tothe ſaid Alexan 
der and Ralph, and their Executors and Aſ- 
-figns. Alſo it was ſaid on the Defendant's 
part, that an Eſte for life in the judg- 
ment of Law is of ſo ſhort and uncertain 
continuance, that if 4 make a Leaſe to 
B for his life, and afrer makes a Leaſe of 
the ſame Land to C for years , now ſhall 
not this latter Leaſe be void abſolutely 
for any part of the Term, but ſhall Rand 
in expeck ance of the death of B , and, 
as ſoon as he dieth, ſhall take effe ime 
mediately : whereas if the Leaſe to B 
had been for ten years, or any like Term, 
then the Leaſe to C ſhould have been 
void for ſo many years of his Term, Thus 
it appears that a State for life is very 
momentary in the judgment of Law , and 
not reputed of any certain continuance 
ſo much as for a day, But it is other-, 
wiſe of an Eſtate-tail, ſoas if A, ha-' 
ving given Land to B in tail, doth after 
( without Indenture which makes an Eftq- 
ple) make a Leaſe toC for 21 years, and 
then B dieth without Ifſue during the 
Term, yet ſhall not the Leaſe cake effe&, 
becauſe it \as utterly void at the firſt 
making. For an Eftate-tail , being a 
fate of Inheritance , may in the intend- 

| Ment 
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ment and Judgement of Law have con- 
» | tinuance for ever, as appears both by 
the Caſe of Adams and Lambert , where 
Jt is held within the Statute of Chante- 
ries, Which ſpeaks of Gifts to have con- 
tinuance for ever. Therefore a Reverſion 
upon an Eftate-tail is no Aſſets, nor g1- 
yeth cauſe of receipt; otherwiſe in all 
theſe Caſes it is touching a Reverſion ex- 
q t upon a State for life. Again, it 
1 | was faid by the Defendant's Counſel, that 
N- | an Eſtate may be limited to 4 and his 
B | Heirs during the life of B,with Remainder 
l, | toC, asin Chadley's Caſe was reſolved : 
1 | butif Landbe givento 4 and his Heirs 
's | ſolong as B ſhall have Heirs of his body 
f or Heirs-males, with Remainder over to 
C, this Remainder is utterly void, So as 

- | there is in the judgment of Law a great 
4 | difference between the largeneſs and con- 
" | tinuance of an Eſftate-tail- and of an E- 
ſtate for life, And if ( which is worth 
the obſerving) a Fee-ſimple cannot afford 
a Remainder to be drawn out of it after 
ſuch a Gift to one and his Heirs, during 
the continuance of an Eftate-tail, or of 

| the meaſure thereof; much lefſe can 4 
Term yield ſuch large thongs tobe cut 
ont of it, as a Remainder after an 
Eſtate 
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Eftate to ane fo long as he ſhall have Heirs 
of his body, or Heirs-males, which is 
all one. And in this Caſe the Remainder 
was held vaid by Ra/twiz and Shelly, 
though Englefield were of contrary opinu- 
on, as the Lord Dyer ſheweth, Farther 
it was ſaid, that if ſuch a Conveyance by 
Wyll ſhould ſtand good, it would raiſea 
Perpetuity, not to be cut off by any Re- 
covery.  . 

But whereas the Caſe of Hawmond hath 
deen related before , ſo as by way of ad+ 
mitrance it was argued asa Gift and Be- 
queſt to 4/exander Hammond and the Heirs- 
males of his body, with Remainder in like 
manner to Ralph ; the truth of the Caſe 
was, that ther words of the Will were 
anely to 4/exander and his Heirs-males, 
(not ſpeaking of his body) and ſo to 
Ralph which, as was urged by the De- 
fendant's counſel, made the Caſe Rron- 
ger againft- the Plaintiffs ; for admit 
that the former way A/exander ſhould 
have had but a State determinable upon 
the continuance of his Iffue-males , yet 
here not fo; ſince the reaſon why in Wills, 
ſuch a Deviſe being made, the Law ſhould | 
ſupply the words ( of þ4s body , ) is onely 
to make an Eftate-tail to the Iſſues male, 

ac- 
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. .M according to the Teftator's Intent. Now 
in this caſe of a Term. for years fo be- 


queathed , no Eftate-rail could poſſibly 


be , though theſe words had been mn the 


Will ; and therefore the. motive to the 
Law failing , no fuch ſupply will be made 
by che Law , fince it would be to no pur- 
poſe : conſequently, here was neither 
State-tail , -nor Iflues or Heirs-males of 
the body, on whoſe continuance this 
State of Alexander ſhould be determina- 
ble. Therefore it was an abſolute and 
total Bequeſt of the Term to' Alexander 
for ever, viz. {0 long as the Term ſhould 
continue 3 for as a Bequeſt to one for ever 
is as muchas a Bequeſt to him and his 
Heirs 3 ſo.a Bequeſt to one and his Heirs 
15 as much as if at had been to him for e- 
ver. 

And this Caſe, after fix Arguments on 
each fade at the Bar, (if I much mif- 
take not) was upon argument | by the 
Barons adjudged for the Defendant by 
the Lord chjet Baron Tanfield and Mr. 
Baron. Aromw/zty, Mr. Baron Denham 
( who ontly heard, as I take it, one Ar- 
2ument on each fide , made of purpoſe 
im reſpe& of his coming into his place, 
after the former Arguments ). being - 
the 
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the contrary _ : and the Judg- 
ment. proceeded upon the Point former- 
ly couched, that, as\this Caſe was; the ſtate 
of Alexander did not end by his death, 
and remain to the Execntors of Raph. 
Other Points were ſtirred , which will be 
touched upon in other Diviſions after, in 
this Chapter. It will be obſerved that 
I do more fully expreſs reaſons and points 
inforced on the Defendant's part then 
on the Plaintiff's, wherefore let theſe two 
reaſons be accepted. Firſt , that I bet- 
rer could relate that then the ocher, being 
che firſt whoargued for the Defendant;and 
| hearing little of that which was by others 
ſaid on either fide after ; nor hearing the 
Court's ; nec ad hoc conduttin, \net peti- 
bas fortis. Secondly , the labour did lie 
on the Defendant's partto prove that this 
Caſe differed from the common Caſe of 
D2viſe to one for life, with Remainder to 
another. - 

We are now come to the fixth Poine, 
viz,. that where Houſe or Land held by 
Leaſe, or the Profits thereof, or the Leaſe 
or Term it ſelf, which in a Will makesno 
difference , is bequeathed to A for life, 
or for ſome part of the Term, with 'the 
Remainder to B , and the — 


\q 
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whether this (hall enureto B alſo; fince Plow.g45; | 


wichout the Execntor's Aﬀent no, Legacy 
can take: effe&.: And it hath -beetz refol- 
ved that this Aſſent ſhall be effecual as 
well-to. all the. Remainders as to the fir(t 
Eſtate x and{o, according to former reſo- 
lutionsgt was adrmuted in: Hamond's Caſe, 
that: Alexander his ;Aﬀent to take- as. Le- 
gatee ſafficed - ( 1£-the Bequeſt had been 
g00d)) for the:Remainder. to. X4/þh and 
others. And - the reaſon of this doubtleſs 
is, becauſe here the particular Eftats and 
the Remainder. ateall-byt one Efate in 
Law; they make but. ane degree ina Writ 
of Entry, nor ſhall have but one year-and 
a day to enter for .Mortmain, - And an At- 
turnment to rhe Grantee of a Rent'or Re- 

verfion for life with :Rethainder oyer doth 
enure alſo to the Remainder , which be- 

ing. Aﬀent hath much affinity to that, of 
the Executor , each tending to perfe& 

the Grant of another man. Now-then; 

whereas it was urged in Hamond's Caſe, 
that the State limited to Ra/ph (hould take 

effe&, not as aRemainder,but as a new E- 

ſate to commencefuturely, viz. when 4- 

/ex. (kould be dead without Iflue male 5 if 
it could be admitted tobe ſo, then could 

vifts! Z not 
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not the Aﬀent of rhe firſt 'State to: Alex+ 
ander have enuredto this, finceto\R mw 
Remamder it worketh as being one State 
with the firſt , ' which reaſon muſt fail 
the other way. This difference between 
a Remainder and new Eftate future brings 
to my mind the Cafe of a Rent by way of 
new Creation, granced by C out of Land 
to 1 forlife, or m tail, with Remainder 
w B, In like manher it hath probably 
been-held, although this. Limitation to 
B cannot be good by way of Remainder, 
becauſe © had 'noEftate an the Rent re- 
maiing' with hini/-when he made the 
Grant'to f ; F adder be good by 
way of 2 new Grant and Creation to cotn- 
mence futurely. But this doubtleſs can- 
not ſo'be bat with a difference. For -if 
the Grant” were (by. Indenture between C 
on the one part, and 4 onely on the other 
part, NOW B, being no party tothe Deed, 
can takenothingdy it, except by way of 
Remainder, but if he wereparty tothe 1n- 
denetires or if the Grant were by Deed- 


poll, to Which all men arc alike parties, 


then it Hapſy may enure as afuture Grant 
ro B, This 1snot ampertinent. + 
Now. as the Executor's Alſent to .one 
cannot'<enure to- another , though _ 
| me 


\ 
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ſais chng , except by way of Remiain- 

der z {0 neither can it any way whete the 

things are not the ſame , except i very 

ſpecial cafes, As if a Termer bequeath a 

Rent eo 4, and the Landirſe{f to 8, che 
Executor's Afſent thar X ſhould have the 

Rent-is 00 Adſent that B ſhoald have the 

Land : yet I think the; Aﬀent that.'B 

{hoald have the Land dothimnply the Af- 

ſent that 4 ſhould hare the Rene, x; Bor 779%; Con. 
that ' the Reſtraint mpoſed by the' Law & Rigden's 
againſt the paſſing of Chattettby a- Will Caſe S90f 
without the Executor's Aſſent being; oiit other protit, 
of reſpeRt-to the payment of the: Teſta- 4 
tor's Debts, now af the 'Land (hall.'paſs 
to-B, it 3s 140 more arailable co the Te- 
Nlator's Debes that it paſs. diſcharged of 
the Rent, then charged. 2. Since the 
Giftand Bequeſt was of the Land charged 
with the Rent , therefore'if this Bequeſt 
ſhall take eff, it (hall garry the Land 
according to the Teſtator's'intent, viz. 
with this Charge upon it: for whatelſe 
doth the Executor in this , but afſent thar 
the Will of the Teftatorherein.dothftand 
and take effe& 7 and conſequently 'B 
muſt take the Termaccording to the Will, 
and nor an any different or contrary man- 


ner, g | 
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. . Next weare to confider of the manner 
.of Aﬀſents by Executors, which hath ſome 
affinity. with the fourth Point, But here 
we ſball conſider onely of Aﬀents condi- 
tonal, Now+tothis purpoſe we will caſt 
our eyes upon two ſorts of Conditions,viz. 
precedent,and ſubſequent. As for the for- 
mer, an Executor 'may to a Legatee abſo- 
lacely give Aſent upon a Condition pre- 
-- cedent, as thus: Fam content, that if you 
' can' get and bring in to me ſuch a Bond 
wherein the; Teſtator ood bound to F 
S, that then you enter upon the Term, or 
take the Corn. or Cattel to' you bequea- 
thed. So of other like Conditions which 
may precede the Aſent : as,If you can get 
the Aflent of my Executor, or, If you will 
Pay the Arrerages of Rent to the Lefſor 

ehind at the'Teſtator's death, or, If you 
will-pay the Wages already due tothe Ser- 
yants attending about the Cartel or Corn 
c0:you bequeathed: In this caſe;zif the Con- 
dition be not performed, there is no Aſ- 
fenit, and therefore:the conditioning in this 
manher is: good. ; But if it be:on a Conditi- 
on ſ{ubſequentgas thus, I doagree that you 
(tiall have the/thing bequeathed: to you, 
provided that:you ſhall pay ſo-much year- 
ly to me,or to ſuch a Creditor ofthe Teſta- 
"4; | ror 3 
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tor 3 now-the Legatee entring into or ta= 
king the thing bequeathed, ſhall not loſe it 
again by failing to perform the Condition 
afterwards ; for the Executor by his Aﬀent- 
cannot 'make that Legacy conditional 
which the Teſtator gave abſolute! y,ao more 
then he can make the Bequeft co be abſo- 
lute which the Teſtator gave conditional- 
ly,except by a Releaſe made of the Condi- 
ton, As in other things, ſo in this, the 
Executor's Afſent is like to the Atturn- 
ment of a Leſſee, which cannot be upon a 
Condition ſubſequent, where the Grant is 
abſolate or without condition, though yet 
he may to his Atturnment prefix a Condi- 
tion precedent, 

In the eighth place we are, touching the 
Bequelt of Leales or Chattels real, to 
conlider what manner of Intereſt one to 
whom a Remainder of a Term after the 
death of another is limited hath, and whe- 
ther he may grant the ſame or diſpoſe 
thereof during the life of the firſt, And as 
to that it is clear that he hath but a poſ- 
ſibility of Remainder , for that poflibly 
the whole Term may be ſpent in the life 
of the firſt , to whom during his or her 
life it is bequeathed : noi a meer poſ- 
ſibility is nqt grantable, Therefore was 

L 3 if 
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{7 cate, where be in Remainder, granted -ar 
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his State or Intereſt to;another daring the 
time of the firſt , that this Grant was ut- 
terly void, becauſe a Poſſibility cannoy- 
be granced. But whereas ſonte opinion 


m that Caſe was delivered, that this Poſ« 


fibility could noc be releaſed , no'more 
ther? gtanted ; it: hath fince bee refol- 
ved, that he inthe Remainder, by tas deed 
of Grant or Relcaſe of che Deviſee for life, 
may make his Eſtate, 'rrhich before: wag 
determinable by bis death, 10 be: noiv ab- 
ſolute,'-ſo as it thall: continue to his Execu- 
tofs , Adminiftrators and /Afﬀigns,/ after 
his death during the whole : Term, . Ir 
may be that what was conceive in the 
ſaid Caſe of Fiuſey , negatively of the 
validity of a- Releaſe by him in theRe- 
mainder, mightbe meant or perhaps ex- 
preſſed of a Releaſe to im in the Rever- 
fi0n ;- but ſurely (Mechinks ) though" he 
could not furrender, yet his Releaſe: or 
Defeafance to him itt Revetſion. or Re- 
mainder, having the Freehold or Inherv- 
tarice , ſhould difſolve or deftroy. this 
Term refdue after the death of the De- 
viſee for life , {0 as 'there the Freehold 
ſhould be diſcharged theredf, But Que- 
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- .r6 for I have nat knowanthis in queſtion, 
As for the other Point of F{ſey's Caſe, 
it Was in the faid latter Caſe of Lampet 
confirmed and admitted for good. Law, 
' %ia,, thac this Pollibilicy of Remainder 
- could not be aliened nor conveyed to a 
Stranger. 

Now we are come tothe ninth Point, 
viz, ta examine whether -any a&t of the 
Deviſce for life ean- fruſtrate or defeat 
him in the Remainder of the Term, and 
whether the a& of. God, viz. by. the 
death of him in the Remainder before the 
firſt Deviſee for life, (hall defeat it, As Plowd.za, 
to the firſt, it bath divers times been re- pon Elkings 
ſolved, that no Grant made by the firſt 129.10 Er. 
man - can cut off or defeat the ſecond, 10 ED. 
though formerly it were held otherwiſe ; 339: Con. 8 
but according to the late Reſolution was & aa te 
ic alſo held or admitted by all in the ſaid Br Chattets 
Caſe of Hmond, where was ſuch a Grant. 
And as this cannot be done by any dire& 
Grant or Alienation , no more can it by 
an indire& or implied , ' as . by taking 
of a new Leaſe, which is a Surrender in 
Laiy of the old Leaſe, no more then by 
an expreſs Surrender z nor doabtleſs 
by Qutlawry, whereby the Term of the 
firſt Deviſee is ſettled in the Crown, wy 
L 4 f 
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if we put the Caſe farther; 'of Waſt'com- 
mitted by the Tenant for life ,- or -bteach 
of Condition by not payment of the Rent; 
or otherwiſe 3 theſe for the whole un the 
latter Caſe, and for the part waſted/in-the 
former-, -do fo-deſiroy the- Leafe ; *ahd 
put the Reverhon in ſtats quo 'prixy,, 2s 
rhat'all Remamders *mirſt needs fail'; ſo 
of- a Feoffment,”-or* other like Forfeittre 
by Fine. As forthe death of him in Re- 
mainder, it was pred inthe Caſe of Ha- 
mond. that fince 'it was but a meer Poſ- 

| bility, if it cold not take effeR, and 

.* become an Eftate+in the life of -him to 

\vhom it as hmited, it could not ſettle 

11 his Executor ; and to thar purpoſe 

were cited the Cafe of the ReQor'of 
Chedingron, and More, expreſly' as refol- 

Wihden & EI IN the Point the Caſe of Price and Ate 
Elk. «bi ſu. 72976. Batthe Court reſolved, (and found 
p74. But former Reſolutions in other Courts* that 
Point was WAay ) that the death of him in Remainder 
a: ad aid not hinder, but-that jt may ſettle as 
thowh ſach Well 1n the Executors upon the death of 
death was the Deviſce,as it ſhould have dons in him- 
7 ſelf, 1f he had over-lived the firſt Deviſee 

for 1if2, If the Leflor enterand levy a 

Fine, . and the Deviſee for life enters not, 

nor c{aims 3n five years3he 11 the ms 

er 


4, Executor. 


der may enter, as having a Right futurely 
accru 

Inthe laſt place we intermeddled onely 
with Leaſes bequeathed, wherein yet 1s to 
be underſtood, that what thereof is ſpo- 
ken-'is to be extended- to and underſtood 
of all other Chattelsreal, as Wardſhip of 
Body and Lands, Eſtates by Extent upon 
Statates or Judgments, Terms otherwiſe 
then by Leaſe, in Fairs, Markets, Rents, 
Annuities, Commons, Advowſons, and c- 
ther Profits 5 yea, one fingle next Avoi- 


dance of a Church. Now we come to con- Of. Forfei- 


fider of Bequeſts perſonal pinonelly: if 


loſt, or revoked, Firſt, then, we will con- 
ſider of the attsof th: Legatee ; ſecond- 
ly, of the ats of God ; thirdly, of the 
acts of the Teſtator, The Legatee, as 
from the Civilians I learn, may forfeit his 
Legacy by his miſcarriage towards the 


ture, Revo. - 
cation and 


not onelyz212,. how ſuch may be forfented, own " 


Will: as if he uſe means to have it con- Swinb. de te+ 


cealed and kept from being known , and 
conſequently proved. So if he accuſe it 
of Falſity.. So, again, if he deface or 
deſtroy the Will, Alſo, if being by the 
Will appointed tobe Tutor or Educator 
of a Child, he refuſeth ſo to be. So ſaith 
Maſter Swinborn : but Sylveſter Prierims 
| ſeems 


ſtam, 352, 
353+ Except 
as Tutor or 
Guardian he 


accuſe its 


DeTeftam, 
293. . 
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| ſeems to me oppoſite. in that where he 


faith, $; legatum fucrit aliquid ea con” 


ditione ut facias aliquid, tale legatum non eff 
pa a fed x79 ; Cs he takes 
away the force of a Condition from words' 
conditianal , whereas the uther with- 
out words .conditional raifeth a Condi- 
tion implied. Laſtly , if the Legatee 
preſume too; far upon the ſtrength of 
the Bequeſt ta him, ſo as he taketh the 
thing bequeathed without the conſent 
of the Executor , thus alſo doth he for- 
feit his Legacy, ſaith Maſter Szinborn, 
unleſs. the Teſtator did will and appoint 
he ſhould ſo doe. The falling into en- 
mity with the Teſtator will be confi- 
dered of more fitly, as I rake it, among 
the Acts of the Teſtator, In the next 
place , let us ſee what a&ts of God ſhall 
cauſe a Legacy not to take effe:t. Firſt 
thus, If the Legatee die before the Te- 
Rator, this Legacy is loſt, and his Execu- 
tor ſhall not haye it. So alſo, ſaith Nafter 
Swinborn , if it be appointed to be paid 
after the death of, the Executor, and the 
Legatee dieth before the Executor , it 1s 
loft. And ſo alſo if hedie before the Con- 
dition performed, ſaith he, Let us come 


noy to Time of payment , and Death 
| before 
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before it, If there be a day certain li- ,;,, x... 
mited for payment, and the: Legatee die Deviſe 27 
beforethat day , bis Executor thall have 3945 _ 
the Legacy 3  contrarmiſe,, if the pay- divers days 
ment were hmited to be made when the 2 F3nem% 
Legatee ſhould ba married : bur if it were viſce died 
enely exprefied'to. be. towards the Marri- "7x 
age of the Legatee, and ſhe die before Executor 
Marnage , her: Executor ſhall have it, CI 
faith Szinbory.. Now put the caſe that 8. 36 H.8.4 
4 Legacy 1s bequeathed to B, to be paid 39-38: 
when he ſhall. be five and twenty years ference. 
old, and B. dieth before that. age 5 it 

thall now'be payed to the Executor, and 

that preſently , : without . ftaying till B 

ſhould have been of that age, faith Prie- 

rizs. Nay, faith Swinborn , if the words _ _ 
of the Will be fo, vis. when he ſhall ding hereto, 
come to ſucn an age, then if he die be- fog mg 
fore, his Executors ſhall not have it at mjorem opi- 
all : but if the Bequeſt be general, and þ;:;,,, Jr 
farther itis added in the Will , that the 

Teſtator would have that Legacy paid 

the Legatee at ſuch an age, there, though 

he die before ſuch an age , yet his Execu- 

tors ſhall have the ſumme bequeathed, 
The difference may ſeem very nice, yet 

haply it wants not fome probable co-  _ 
lour of reaſon, Nov laſtly let us com Tetator, 
I 
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to the Teſtator's own aRt , who clearly 
hath power.to. revoke or countermand a- 
_ ny Legacy, though he revoke not the reſt 
of the Will. And here firſt of Revocation 
preſumed, If there fall out' graves inimi- 
citie inter Legantem & Legatarium, Lega» 
tum caducum efficitur, ſaith the Summit z 
ſed non propter levers ſaith he : & þ gra- 
.; vtsy' fs tamen redeant 4d amicitiam, redin* 
 tegratur Legatum, That is, by grievous 
Enmiuty after arifing, and never reconciled 
between the Teſtator and Legatee,the Le- 
e2cy is diflolved z otherwiſe 'of a light 
breach or falling out , though it. continue 
untill the death of the 'Teſtator, This I 
conceive to be rather fit for this placezas an 
aCt of the Teſtator, then to be reckoned or 
regiltred amongſt the a&s or Forteitures 
of th2 Legatee; for that it isnot by the 
Summult made material , or any point of 
difference, whether the Legatee gave juſt 
cauſe of offegce, or that the Teſtator un=. 
ju{Hy conceived diſpleaſure, and fo grew 
into caulleſs enmity, Therefore alſo do I 
hold it of the nature of a Revocation im- 
plied or preſumed , for that although no 
Revocation bs made, yet. ſince the Teſta- 
tor hath ceaſed to bear good will tothe Le: 


guee, h2 cannot be intended to will him 
g00d, 


clear] y 
and a- 


ie reſt 
cation 
nimi- 
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good, nor conſequently to be of the ſame 
mind touching the benefiting of him, as he 
was when he made his Will. Yet here a- 
gain it 1s worth the confideration , whe- 
ther the circumſtance following may not 
make a difference in the caſe, thus z That 
where the Teſtator dieth ſhortly after the 
breach and enmity grown , and before he 
come to the place where his Will 1s, or at 
leaſt to opportunity of peruſing and re- 
— the ſame, there this very altera» 
tion of affection ſhould make an alteratt- 
on inthe Will, and a Revocation of the 
amicable Bequeſt, But where he living 
a good [ſpace after, and coming to the 
place where his Will was, and ſpecaall 

if he do again peruſe it, he yet dot 

not croſs nor expunge that Bequeſt, here 
it may be preſumed that either his enmi- 
ty ceaſed, or that ſo far as to continue this 
Bequeſt, the Charity or other motives in- 
ducing him-/to make it ſtood unvaniſh- 
ed and not extinguiſhed by this breach 


of former Amity, For as the continu-. 


ance of cime and opportunity after the 
making of a verbal or nuncupative Wall 
without reducing it to writing , and 
cauſing it to be atteſted by Witnefles, 


thongh . the Teſtator live divers years 
after, 


The Office of 
afrer, doth. Qtougly arg3e his. interit not 
to continue , that what was dane in an 
extremity ſhould ftand as ms Will : fo, 
on the contrary, «he permteing of a Be- 
queſt exprefled in a written Will to'060- 
tinue \ithout any crofling, blotting or de- 
tacing , may argue, againft contrary pre- 
ſumption, the Teſtacor's minde , that it 
ſhould contmue as part of his Wall. But 
gov Jet us confider of tnore expreſs Re+ 
vocation, and to thar purpoſe wyl I re- 
lace a late Decree jn the Chancery , Made 
by the Lord Keeper, accorting to'the 0+ 
nion of the Maſter of the Rolls', three 
udees, and two Doftours, Maſters of the 
Court, between Robere Eyre. and _ Wit- 
tian Eyre Complainants, and Heſter, late 
Wife of Chriſtopher Eyre their Brother, 
and now Wie of Sir Francis Wortley , 
expo Thus was E; rneyy i 
2d Chrifbopher Eyrey 15 Factbi , by fi 
Lift Will kar Teſtament giveth |and be- 
queatheth to ' the ſazd Rebers Eqre bis 
Brother an hundred pounds:,”. and to the 
Kid | Witiaw his Brother 4 thouſand 
pounds, and gives to the: ſaid FHefer his 
Wiſe all the refidue of his Eftate, and 
makes and ordains the ſaid Heffer his 
ſoke and onely Executrix, ſaying, for tte 
; per- 
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performance of his Will, he orders Robert 
Eyre and William Eyre , his ſaid Bro- 
thers, and intreats them ro joyn as Exe- 
cutors 1n truſt with his Wite, for the 
better performance of this his laſt Will. 
Afterwards , Jan.5. 1624. being ſick of 
the Sickneſs, whereof he died , he was 
moved by Maſter Dawpor: and Maſter 
Stone to (ettle his Eſtate : to which mo- 
tion he yielded ; and Maſter Srone and 
Maſter Dawpore did demand of the ſaid 
Chriftopher what Friend be thought fit- 
teſt tobe his Executor , and to whom he 
would commit the care of diſcharging 
his Funerals , and performing his Will, 
whether he truſted any perſon more ther 
his Wife to be his Exzecutor. To whom 
he anſyered , That his Wife was the fa- 
reft perſon for that purpoſe , and there- 
fore ſhould be his fole Executrix, And 
then the Teſtator was moved by Mr. 
Stone to give and bequeath Legacies to 
his Father, co his Brechren, and to his 
Kindred : whereupon he anſivered, he 
would give or leave them nothing. And 
being farther put in mind to remember 
his Friends and others, gave and bequea- 
thed to Lione! Atwood, his God-child, 
twenty or thirty (hillings, And Jong 

there» 
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thereupon moved by his Wife to give hi 
ſaid God-ſon more, or a greater Legacy 
or che like in effe& ,he ſaid, Thou knowel 
not what thou doeſt, do not wrong th: 
ſelf twenty ſhillings or thirty ſhilling 
is money ina poor botlie's purſe or th 
like in effe& : and the reſt he left to hi 
Wife's diſcretion or diſpoſition. - Ant 
the ſaid Teftator did ſpeak the words 4 
foreſaid, or the like in effe&, anime te 
ſtandi + ultimam Voluntatem declarandi 
as the Witneſſes then preſent did, con 
ceive. | 
This Will wis proved by the Oath © 
the ſaid Heſter, and this Codicill being 
pleaded as a Revocation of the ſaid Be 
anpays 3 mw queſts, the ſaid Maſter of the Rolls 
Kegon, Judges and DoRors, were by the Lorc 
Keeper and the Order - of the Court de. 
fred to reduce the matter upon the Wil 
and Codicill irico a Caſe, and to certific 
their opinions , whether the ſaid Codicil 
vere a Revocation of the Legacies giver 
to the Plaintiffs, ornot. And they after 
Counſel heard at ſeveral rimes, viz. bott 
common Lawyers and Civiliaris, and mi- 
ny hours ſpent in conference together, dic 
finally reſolve with one unanimous con- 


ſent, that- the Legacies to the Plaintiff: 
giver 


ve his 
Cgacy 
nowelt 
ng thy 
1111ne: 
or the 
to his 

And 
Ids 4- 
1 te- 
randi, 
1 con-| 


ath of 
being] 
d Be-| 
Rolls, | 
> Lord 
rt de- 
2 Will 
ertifie 
odicill 
given 
| after 
, both 
d mi- 
2r,did 
3 con- 
intiffs 
Sven 
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given Were not. by the ſaid Codicill revo- 
ked, and fo certified under their hands, 
Upon reading whereof November 25, De- 
cree beingreſolved to b2 made, if cauſe 
were not then to the contrary Novewb. 


' 27; an which day the D2f2ndant's Couns 


ſel, before the Lord Keeper, in the pre- 
tence.of the Maſter of the Rolls and the 
ſaid three Judges and Sir John Heyward, 
alledging what they could in ſtay of the 
ſaid Dzcre2;-it was by a general con- 
currence of opinion decreed, that the Le- 


| my exven to the ſaid Plaincifts ſhould 


eto them pay'd on oor Lady-even, with 

tiventy Nobles in the hundred for ch2 de- 
tainment thereof, 

This caſe I thought fit to relate ſome- 


what at large, becauſe it pitch2th upon }. 


the point of Revocation, without plain, full 
and expreſs terms. And ſurely, as Wills 
are to be made out of diſpoſing Memo- 
ries and Underftandings , ſo atſo with de- 
liberate and adviſed Judgments 3 and 
therefore by like reaſon not to be counter- 
manded or revoked by fick or ſlight ex- 
preflions, And this ſeems to me very a- 
greeable with the rule and reaſon of the 
Common Laiv. For as Reaſon it ſelf doth 
dictategjguat Nihil tam conſentaneum oft a- 

a quitats 
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aitati natnrali, quam unumquodgnt diſſol- 
f codem modo Kh. confliley 3 wt hath ha 
Common Law of Eng/and, in my under- 
ſanding, reſolved : as for the purpoſe, If 
the King preſent a Clerk to a Church, 
and he 1s thereupon admitted, and inſti- 
tated thereuntoz now yet before InduRi- 
on may this be revoked as a Will may : 
yet if the King ſhall after, and before 
Induction, preſent another man to this 
Church, without an expreſs Repeal or 
Countermand of the former Preſentation, 
To help this it ſhall not hereby be revoked. $0 if 
Sear. male Lands vere conveyed to certain Uſes, 
27 Elecip-4- ith a clauſe or power of Revocation 3 
the Sale of tne ſame to. another did not 
revoke -the former : but if a State were 
meerly at will, then the Conveyance to 
another by the Common Law amounted 
6 H&,cop.g- to a Revocation. Therefore was the 
Statute made tempore Henrici 8. to re- 
dreſs this, viz. that where the King had 
granted Lands or other things to one du- 
ring bis pleaſure, this ſhould not be re- 
voked by a Grant to another , without re- 
citall of the former, and Declaration 
that the King had determined his plea- 
ſure. 
Being now to confider of Relation P 
the 
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the Executor's Afſſent, it is meet , fince 
theſe Diſcourſes are principally intended 
for thoſe who are not grounded Students * 
in- or Profefſors of the. Law, - that we 
ſhew- what we mean. by Relation, or 
what it is in Law. Thus therefore de it 
conceived , that Relation is a kind- of 
fiction in Law , making a thing: done at 
one time to be accepted-and reputed, or 
to have its operation , as-1f it had been 
done at another time paſt, As for the 

urpoſe, 4 doth bargain, and ſell Free- 

old Lands to B in. Auguſt by Indenture, 
which 1s not inrolled- ill O&ober follow- 
ing : yet this. hath. ſuch Relation to the 
Date of the Indenture , thar if A after 
that, and before the Inrolment , become 
bound in a Starute.,. or granced a; Rent- 
charge, or made a Leaſe for years, or 
rook a Wife, or commitred Felony , yet 
ſhall none of rheſe be of any force to 
charge or prejudice the State of B, for 
that the Law adjudgeth him nov owner 
by Relation as from the time of the Date ; 
yea, if a Servantdeparting in Avg4, for 
ſome great breach with his Maſter , do 
killhis Maſter in OFeler , this is in Law 
petty Treaſon, as if he had continued 
Servant when he did the fa, ; becauſe 
Aa 2 t 


| ſhorns EF 
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it relates to the malice conceived when 
he was his Servant. * Now then having 


" theiwed that a Term or other Chartel real 


or perſonal paſſeth not, nor is transferred 
in property to the Deviſee, untill the Aſ- 
ſent ot the Executor be thereunto had 3 we 
now put the caſe that this Afﬀent is not had 
till a year or ſome ſuch good ſpace after 
the Teſtator's death,and make our Queſti- 
on, Wh2ther this ſhall have Relation to the 
Teſtator's death, viz. to be in the Law's 
account as if it had then been z or, perhaps, 
to-ſome purpoſes ſo toſtand, and to others 
not ſo. That this is uſefull and material 
to be known, be it thus ſhewed. One be- 
queatheth his term of Tithes of an Advow- 
ſon of -an Houſe or Land by him firſt leaſ- 
ed toan'undet-Tenant for Rent,and dieth 
1m May the Executor affenteth to the 
Bequelt in Odober, between which two 
times Tithes be ſet out , the Church de- 
cometh void, Rent groweth payable; now 
if this Aﬀent ſhall relate to the Teſtator's 
death, the Deviſee ſhall have theſe, elſe 
not; - The hike Caſes may be put of the 
brood of Cows, 'Mares and Ews, fallen 
between the death: of the Teſtator and 
the Aﬀent ; ſo alſo of Fleeces of Sheep 


Now 
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Now to come to the-Point , it 1s re- 
ted by the . Lord. Coke. to have been i 

eld in the late: Queen's time, that this 77-4" Ei» | 
Aſſent ſhall, as between the Executor: and s. md 
the Legatee, have Relation to,the Teſta- Ca: Fide - 
tor's death, yet-ſothat1f the Executor be- Treſpaſs 
fore his Aſſent to the Deviſee of. a Leaſe £2 2. | 
committed Waſt, now. the action;of Walte raking be- 
ſhalt be brought againſt the. Executor f2r* Alent, | 
inthe Tenuir for the Waſte done before, . | 
and not againſt the Deviſee un the 7#- 
net. | 7 | 

But put the caſe that the Legatee be- 
fore-the Executor's Aflent granted the 
term to. F-S, now: af to any purpoſe this 
Afent ſhall haye Relation , it ſhall cer- 
tainly ſo be to make good this Grant, as 
making the Legatec to be eſtated., and 
conſequently able to - grant before. / the 
Executor's Aﬀent ; ;yetdo I not find any 
- opiniqn- or reſolytion .in che Point., bat 
find. it: debated at - the Bar in; the late ». 25 1x, 
Queen's time. between - Packering and 
Egerton, in the. Caſe of Admunſtracion 
granted to A , after her Grant. of-2. free 
| Term left. by. her ..inteſtate 'Husband 3 
but I find no .Reſolation therein , - nor 
perhaps wants.. their. material difterence 

wixt that Caſe. and the other : 
F A 43 for 
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for there the Deviſee had at feaſt an in- 


$3 E.:3-15. 


ception of Title by &ift of the Owner, 
wanting onely a circutaſtance of Aﬀento 
perfeX'itz buthere this Woman tif AU- 
mmſtzation had not ſo, mleſs, perhaps, 
the Statute 23. /of King Henry the-Sth, di- 
redting or enjoyrting Ordinaries to grant 
Adminiftration , fhall amount to a kmd of 
Title a# rem, though not yet i» re. But'to 
return to thePoint of Aſers; Where aRe- 
yerfion is grantedby Deed or Fine, if the 
Leſſee a good time after do atturn , this 


{hallHhaye-noRelition to the 'time of the 


Grant; "fo as'for Walt committed orReht 
Srowndue' between the(Grant and Atturn- 
ment, the 'Grant#e cat! have noiretedy, 
Therefore it is god for himm'who buieth, 
or hath any thing of the Gift of-a Levatee, 
to have:the Aﬀetit of the'Executor before 
the Sale of Gift 'well teſtified 5 or if the 
Aﬀeritbe not had 'tifFafter, tet him'take a 
new-Gift,' that hemay notreſt in #doubt- 
full caſe: for befides the Premiſſes , that 
rear (Legit Sir 'Edwdrd Coke , - when he 
Was'a'prictifer (to Mr.: Srubbs of ' or- 


folk) for his Fee, gave: his Opinion, as 1 


have: been confidently informed ; "that 
where 'a' Leſſee/for-years being outlaw- 
eddid grant his Ferm, and as 

mo the 
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the Outlawry; this did not make good the 
Grant by Relation , it not being in the 
7 Grantor at the time of his Grant, And 
E this hath much affinity with the princi= 


Ds, al Point; for there, if the Relation 

di. pnot, the Grant is not good from the 

int Legatee. 

_--| | 

x 

> | Divers Caſes of Bequeſts conſidered and 

he exponnded, 

ol 

bd FF a Termour of an Houſe bequeath his 74 Eiz.Dy. 
= Houſe co B, without expreſſing how gn a 
6 long he ſhould have it, he ſhall have the 3! Ei 

, __ Term and number of years. $0 

1 0 

E-1 Alſo of the name of the Houſe , the 

. Orchards, Gardens and Backſfides do 

paſs ; yea, if the Houſe with the Appur- 

| 


tenances be bequeathed , thereby the 

Lands belonging to the Houſe , or uſed 

with .it, do paſs , though yet they would 

not ſo doe by ſuch words in any Leaſe, 

Deed, or Grant. Yet by ſome Cavilians, _ Sybs, 
or Canoniſts, the Orchard belonging toan ** 
Houſe {ball not paſs by the onely Gift 

of the Houſe, without ſome words 
ſhewing the Intent of the Teſtator.ſo to 

Aa 4 be, 


1. 1:4, ut ſup, 


| Ibid, ut ſup, 


: 


| |} | all Goods, 
: afrer Debts 
| pay's, tha't 


| xeſtino in 
| accounts 


' Yerg$E. 3. 


\ admitred, 


| thatſoch Iv? h 
| Device of Or lethisname be nſed in 
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be,or except one Gate or Noor lead as 
well to the Orchard as to the Houſe : but 
ſome orher of them hold, that it doth paſs 
without any ſuch help of circumſtance, ſo 
as it be adjoyning to the Houſe. | 
If a Lefſeefor years give his Term by 
his Will to 4, he ſhall have it without 
paying any Rent, for the Executors ſhall 
ay it for him, as I find in the Summit , 
be againſt Reaſon, methinks. | 
It one bequeath his Indenture of Leaſe, 
his, whole ſtate in that Leaſe paſſeth. So 
if one bequeath his Obligation or other 
Specialty, the Nebt or Duty it ſelf ſhall 
20 to the Legatee ; and by the Canon or 
CwilLaw the very Action it ſelf pafleth, 
viz,. as I conceive, ability to: ſue the 
Debtor in his own name : but in 'our 
Law it 1s otheriviſe, the Suit muſt be in 
the Executor's name, for a Debt or thing 
in Aion cannot be aſſigned , except by 
or to the King ; andonely at the Common 
Law1s the Debr recoverable; but the Spi- 
ritua{Court may force th2 Executor to ſue, 
the Suit, for and 


12, 13. it is 


by the-Legatee. &5 
'If -one+ bequeath all his Moveables, 
ave a Puty Debts due to him are not bequeathd, 
nat Corn, nor Fruit growing on the 
| oround, 
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round, nor Stone, nor Timber prepared 
r Building, as the Canonifls and Civili- 
ans hold. 

On theother fide , if one bequeath the 
moyety of all his Goods, the Legatee ſhall 
have onely the moyety of that which re- 
mains after Debts ws, for that onely 


1s to be accounted the Telflator*s Which he 


hath «/tra 4 alienum. 


By a Bequeſt of all Utenſils or Houſe- "A 


hold-(tuf, Plate nor Jewels are not given. Dd ors? 

If one bequeath to his Wife all her Ap- 53%. 5% 
parel, ſhe ſhall not have,as ſome Civilians 
ſay her Ornaments of Gold or Silver 3 by 
witch 1s meant, as I take it, Chains, Jew- 
els, Bracelers,Rings,cc. But others are of 
contrary opinion , except they be ſuch 
things as are nor layfull for her to wear, 

If a Bed be given by a Will, Venit orna= 1b;2, 
mentum ejus, ſaith the Civilian, that 1s, the 
Furniture thzreof paſleth; vjz.. not onel 
the Bed,Bed-ſtead,Bed-cloths,but alſo the 
Curtains and Vallans, as I take-it. Bur I 
think that by gift of a Coach by Wull, the 
Coach-horſes paſs not 3 yet perhaps the 
Furniture of the Coach-horſes may paſs 
as appurtenant to the Coach) for ſo I think 
they thall doe, rather then by Bequeſt of 
the Coach-horſes wichout the Coach, 

If 
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The Office of 1 

Tf ene bequeath to 4 Meat, Drink and 
Cloathing, or Alimenta; he ſhall have, 
ſaith the Civil Law, alſo Lodging, Habita- 
tion, andall things neceflary for the main- 
tenance of life, viz, as I take it, Fire and 
Waſhing, &«. 

If one bequeath to his Daughter ten 
ounds a year for her Apparelling,and ſhe 
emandeth none in four yearsz now ſhall 

ſhe not after that time have the Arrerages 
of _ ten pounds by year for the time 
paſſed. 

If a man bequeath one of his Horſes or 
Cows, not naming which, ts F S, he is 
to chuſe which he wall , ſo- it be not the 
beſt of all, ſaith the Civil Law : and per- 
haps the mention of that exception grows 
out of reſpe& to the Herriot , which the 
Lord ſhould have, or the Mortuary, which 
the Parſon ſhould have. | 

A man bequeathed thirty -pieces of 
twenty ſhillings to A , twenty to B, and 
ten to C, to be-had in ſuch a Cheſt or 
Casket, and it is found after his death 
that there be but thirty.in all in that Caſ- 
ket or Box.z now each fhall be abated 
ratably, ſaith my Summiſt, ſo as 4 ſhall 


have fifteen, B ten, and C five; and this 


ſtands wich good Reaſon and Juſtice ; oe 
0 


| 


mw Executor, 


fo-each hath a proportionable part, And 
it 'were reaſonabfe that i were Side Par- 
lizament eſtabliſhed for Law, that all, both 

Legatees and Creditors, ſhould be pay'd 
in like _ —_—_ , Where the Stare will 
not! full payment of each, rather 
then that an Execntor ſhould have Poiver 
to pay one' all, and another. nothing : 
ye if the Teſtatorlefr ſufficient to make 

ood all thoſe fixty pieces bequeathed, 
; yoke if that which 1s wanting in che 
Casket ſhall-nor beſupplied and is 
for if the Caſes folloning found ws. 
ſame Authour be:good Law,:itfhoutd ſeem 
{oro'be. 

If one, faith he, bequeathed to FS 

that which 1s another man's, and where- 
to the Teſtator hath noright; 'then ought 


his Executor tobuy it, and give it to the . 


tee, orelſe ſatisfie himto the full va- 
tee; z andthis not onely bythe Civil, "but 
alfo by'the Canon .Law, and in foro Con- 
Joltntie, anh:my-Anthour, 
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"Again, Tf £ bequeath to 'B ſuch an 163d. 233, 


'Horſeby name , and after '{ell away that 
-Hotſe, and weth:; - 'nOW 1s :his Executor 
bound to anſwer 'the value. thereof to B : 


atid if tne Tettator after his ſale of that 


'Horſe had bonght another ., and _ 
im 


TD” = Renner pI”. 
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him by the: ſame name as the. firſt; naw 
thall chis latter Horſe paſs to B, ſaith-the 
Book, except it can be proved that the 
Teſtator ſold the former Horſe of purpoſe 
to revoke his Will touching that Bequeſt. 

So again I find, that if one having but a 
moyety orone halt of green Cloſe, or of 
a Stack of Corn, or other Chattel , doth 
give the whole, ſo as the words be appa- 
rent to reach to more then his moyety, 
then muſt the-Executor buy out the other's. 
part for the Legatee, or give! him the ya- 
lue ; but if the ivords be but general, ſo as 
oy may be 'reaſonably ſatished with the 
Teſtator*s part, no ſupply ſhall be made. 
So alſo if one, having Goods in 'pledge, 
 bequeath them, it ſnall be conſtrued- to 
extend no farther then his right. 

A Bequeſt is made ofan hundred pound 
to be pay'd at a future time, viz, divers 
years after the Teſtator's deathza Queſtion 
is made by.the Summiſt, whether the" pro- 
fit of the money in the mean time (hall 
20 to the Legatee, or the Executor :'and 
he reſolves with this difference, if the day 
were given in favourof the Legatee be- 
ing an Infant , who could not ſafely re- 
ceive it any ſooner , then he ſhall have 
the profit ; but if the reſpite of payment 
were 
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were in favour of che Executor, then ſhall 
the Legatee have but the bare ſum, with- 
out any addition of mean profits. 

Tf one bequeath all his Term or Goods r5 Eiz.py. 
to his Executor for payment of his Debts, 33** 
or Debts and Legacies , it is a void Be- 
queſt; becauſe it is no more then the p,,, c,. 
Laiv would ſay-, if h2 ha1 ſaid nothing, 545- b. 
So if it be generally to perform nis Will. 

If one, ſeized in Fee-fimple of Land, 

bequeath it to his Execucor to pay Debts, < " - 
the Executor hath no ſtate of Free-hold : 


* forif heſhould, then it muſt beeither for 


life, which might end by his quick death 
before Debrs payed ; or in | wag Peary 
which would carry away the Land for e- 
ver from the Heir, where perhaps a few 
years profits might ſuffice to ſatishe the 
Debts ; yea then by death of the Executor 
the Land ſhould deſcend to his Heir, and 
not. go to his Executor , who would be 
Executor of the firſt Teſtator, FR 

If one give or grant all his Goods, ha- Arco 
ving Leaſes for years as well as Moveables, 45-6. Bro. 
the Leaſes ſhall not paſs, as was held in 77.7 
the time of K. Edward the fixth, And fo Ein bs. 
alſo was it; admitted in Portwan's Caſe. 15.gimmes, 
For the word Bona comprehendeth onely 9* Willis, 


*Le divers ti 
Moveables, by the better opinion there. arfned, 


But 


Cap, 23, 
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The Office of 
But'rhe Point in that caſe was pertinent 
to this place, viz. a Bequeſt in a Wilt of 
all the Teſtator's Goods : ' and whether 
thereby a Leaſe for years th or not, 
was divers times debated, but not- reſol- 
ved, the Jufges differing in Opinion in 
that Point ; but mn another Point, which 
made an end of the Caſe, all agreed, Yee 
the betrer Opinion was, as I find m my 
Report-, that a Leaſe would paſs by ſach 
wordy in a Will , though not in a Deed'or 
Grant by word otherwiſe made-; for the 
Legacies are demandable- inthe Spiritual 
Court, where: Bona & Catalla are taken 
for all one: See alſo the Statute of Afaribr. 
2ving an Action to the. Succeſſor, Ad re- 

etenda bona predeceſſ. Yetan Ejec.cuſtod:. 

2th been maintamed thereupon. So alſo 
upon the Statute of Execytors, De bons 
aſportatis in vita Teſtatorus, hath it been 
refolved', and where Admmiſtration is 
granted, it is onely onznium Bonorum,with- 


Res of ontſpeakingofChattels; yethath the Ad- 
Forfrirure ; miniſtrator- intereſt in Leaſes as well as 


thoks who * 


Moveables. On the other fidegthe Statute 


po ot ae Prerog reg.mentioning-onelyPForfeiture 
x6. yr *, de Catallis, 18 clearly exrended to Movea- 
pg Gods bles;ſo affo in the Writ of Aſſize De catal= 


are cm 
hended, 


lis que into capta fuerint, and in OE 


ax Executor. 
of Execution upon a Statute there is onely 
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the word Catalla, and not Bona - and in the 13H 7- 


Caſe reported by Ke/nay, temp 
7th, it ſeems Bona & Catalla were taken 
for Synonymaz 0r all one. It doth not ap- 
pear that theſe Statutes and Writs were 
alledged or conſidered of :emp. Edw.6. but 
m Portman's Caſe the moſt of them were, 
If one Will that his Wife, or any other, 
ſhall have,or hold, or enjoy the moyety of 
his Leaſe with his Executor, this implieth 
not that the Executor have the other moy- 
ety as a Legacy alſo, but ocherwiſe as the 
Law caſts it upon himz no more then where 
the moyety 'of Fee-fimple Land is devi- 
ſed tothe younger Son, this ſhall not make 
the elder Son to have the other moyety 0- 
therwiſe then by deſcent, as between Low 


. Henry the 25. as 


Ws rs 


” 
4 


and Carter Was conceived. But there be- Low & Car. 


ing a Proviſo mthe Wife's Bequeſt , that 
if the married from the Houſe, then, &c. 
Popham, Ch, Juſtice, held, that if ſhe mar- 
ried at all , this wasa marrying from the 
Houſe 3 for ſhe,was no longer Widow of 


ter*s Caſe, 
Tr. 27 El. 71 
ba, regs 


that Houſe, though ſhe married with one 


of that Kindred, and who had no other 
Houſe, but would dyvell in the bequeath- 
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oY CHAP. XX. 


Of the E xecutor of an E xecator. 


J Should be taxed of - omfhon , if. I 
4 ſhould not ſhew whether. the things 
foreſpoken - of Executors immediate! ex- 

tend alſo :to the mediate -or more remote 

See Plor, Executors.. Afluredly, wete'l not by the 
te * Books otherwiſe: informed." I ſhould 
Executor of think it ſomewhat. Rirange that the me- 
wr. diate Executor in" the fourth , fifth, -or 
farther degree, ſhould notbythe.rules of 

th: Common: Law -ſtand'-in; hke';pligh 
Executor to the firſt Teſtator, as the firſt 

and immediate Executor , as well as \the 

| Heir and Afſgnee in the third. or thir- 

| teenth degree'1s capable-'of -all advanta- 

gs in like ſort as the: firſt and imme- 

diate Heis and Afſignee.: And indeed,we 

19 E4.2, & find both in the time -of Edward the ſe- 
6, .cond' and' Edward the third Execution 
ror 87, & ſaed out upon a Judgment and Stacute 
703, by an Executor of an Executor ; and 
why he might not as well maintain, an 

-Attion of Debt, &c. I ſee not. But 

I muſt 


ans adn A es a . Bo x 
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I muſt confeſs, I find bath Books to the ,, x4, 
contrary before any Statute made in the 13 £4, 3, 
point, and after an A& of Parliament to 5g =*< 
enable them to bring AKtons , and to 25 Ed.zec+56 
make them ſubject to. Actions 3 yet the 

Statute ſpeaks nothing of conferring upon 

them the Teſtator's s. Now 1f they 

had title to them before that Statute , and 

without the of that Statute, it 1s 

ſtrange if they ſhould not be ſuable for 

Debts; But fince that Statute, and at this 

day, where by a Will a ſpecial Truſt is re- 
commended to an Executor 4 as to ſell 


Land, (Foes this not performed 11 his life- I9 H.8.9,10; | 


rime ſhall not be performable by his Bxe- 4ELDY ot. 
Cutor : contrariwife of an Interelt; as to 3, 50% 


take the Profits of Lands for certain years $.28.Leaſes. 
towards payment of Debts and Legacies, 2p. &% 
And where the Statute temp. H. 8. gives ditions-And 
remedy to Executors for recovery of Rents # oa 
of Inheritance behind in the Teſtator's q of fra 

life, -I doubt not but Executors of Exe- CON 
cutors are within the equity, as well as 2x #8. caps 
within the Statute 9 E4.3. cap.3. that the On 

Executor who appears at the grand Di- vers. 
ſtreſs ſhall anſwer alone. Yet the Statute Po 4 1 
weſtm.2. cap. 23. for Executors, was taken 

not to Extend to Executors of Executors. 

£.v0d non eff ex. S0 as now in all caſes, 


B b except 


” 


, -* C YF theſe alſo, as ſtanding in much afh- 
"rin * nity-with Executors; it may-be b 


. Burfirſt, my excuſe is, that theſe 'of Exe- 


The Office of 
except of ſpecial truſt'or authority, with« 

' Out, the office of Executorſhip, the Execu- 
ror of an Executor, how far ſoever in de- 
Lree remote, ſtands as to the points both of 
Being, Having and Doing, in the ſame ſtate 
and plight as the firft and immediate Exe- 
 — —_— 
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CHAP. xx. 


L * 


Rakes Touching Adminiſtrators. 


ſome expetted thatT ſhobld have treated. 


cutors onely* having growr: to. ſo great a 
bulk above expe&atzon, I was unwilling 
co mnlarge it farther. 

Secondly, that which in the points of 
Having and Doings before ſet forch and 
ſhe'ved touching Executors, may be appli- 
ed to and underitood of Adminiſtrators ; 
though not what 1s ſpoken of Being an 
anbenneg, or Revocation of Executorihips, 
and other circumſtantial points. -* 

Laſtly, I mays, perhaps , if ſe find 
good acceptance; adde ere long that which 


ap- 


Se. £7 . . js S957 36. 
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appercaineth to Adminiſtrators , diſtin- 
ouſhed from Executors, or wherein they” 


ftand in different fate. 


CHAD. XXII. 


Conſiderations in Conſcience - touching paz- 
ment of Debts, Ltpacies, and the prefer- 
ring or reſpett of perſons. 


E Br the Advertiſement , what courſe 

Executors are. to hold: in their pay- 
ments, I thought good to adde this i» foro 
Conſcientis; That whenas it ſhall ſtand mn 
the Executor's Will and Ele&tion to pay 
whom: he will and as he will, in reſpect 
of equality in: the dignity and degree of 
the Debts, all being for the purpoſe by the 
Specialty, and none of Record, and yet h2 
hath not wherewith to pay or fatishe all, 
here he may have three ways or courſes 
in his eye. 

Firſt, where there is equality in the ho- 
neſty and Conſcience of the Debts, there 
(except inthe ability of the parties to bear 
loſs the diſproportion may otherwiſe oc- 
caſfion ) methinks it ſhould be moſt ho- 
neſt and juſt to pay every one proportio- 

d 2 nably, 
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padly, and to ferthe loſs of every one to 


be equal, And thejuſtneſs of chis 1s caught 
by the Law, which' gives the Audita que- 
rela far equal contribution in bearing of 
loſs by them who and in equal degree : 
ſoof Legacies. 

The poverty and inability of ſome, and 
the PSY of others, may in foro Conſcien- 
tie juftihe the paying more to ane , and 
ſuffering him to loſe leſs, ( if any thing ) 


then another. For if the Widory's mite was 


a greater 2ift , ſoa greater loſs thenmore 
our of abundance, , Where Charity finds 
or may find place or -nearneſs to place of 
giving, it may find greater motives of pree 
ſerving from-lofs : ſo of Legacies. . 

. The natureof.the Debts, and ſo ſome- 
times ;of Legacies, may be ſo different, 
as thence may ſpring 2 juſt motive to.di(- 


proportion payments , to pay more to one 


then another, rate for rate, and ſo to. ſuf- 
fer one to loſe more then another. One 
Debt may perhaps be Uſe far money, or at 
leaſt money lent for Uſe ; another may be 
money. freely lent, another Debt for Land 
of Inheritancebought z. another Debt for 
a Leaſe, Chattels or Moyeables, come to 
the Executor. . The firſt merits the leaſt 
eſpe, next the. ſecond, then the _— 
an 
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9 and the laſt the moſt, But where without 
t apy of thefe motives there is not equali- 
l o d in the payment , peccatwr fox I 
f think) i» Conſcientiam. But let every one 


ſtand or fall by or to his own, or to him 
who is greater then his Conſcience, This 


equality Saint Pay/ in another caſe re- 2 £3.14. 
. 8 commends to the Corinthians. And Solo- 
Ee »0n, Whileſt no inequali ap red in the 


k- oint of right, ſhewed his diſpoſition to 
oy ® ans made an equal divifion of the Child 

between the Mothers , who were joynt 

Claimors and Competitors for it, 

- See more of Conſcience, Do&#, and 

Stud. 
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